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RESUMO

O direito da concorréncia é matéria de extrema importancia, uma vez que tem
como obijetivo garantir um ambiente concorrencial competitivo e saudavel, de forma
a evitar a concentracdo econdémica e que condutas anticompetitivas prejudiquem o
mercado, os consumidores e a sociedade. Cabe notar porém, que pouco se discute

sobre a natureza juridica do direito da concorréncia.

Como forma de atingir esse objetivo, o presente trabalho tem como objetivo a
analise das principais caracteristicas do direito de defesa da concorréncia para
verificar grande proximidade do referido instituto com os direitos humanos e direitos

transindividuais, tanto no que diz respeito aos seus fins, como aos destinatarios.

Palavras-chave: direito de defesa da concorréncia, ambiente concorrencial

competitivo, natureza juridica, direitos humanos, direitos transindividuais,



ABSTRACT

Competition law is a matter of extreme importance as it aims to ensure a
competitive and healthy market environment in order to avoid economic
concentration and that anticompetitive behavior is detrimental to the market, to the
consumers and to society. It should be noted, however, that there is little discussion

about the legal nature of competition law.

As a way of achieving this objective, the present work has the objective of
analyzing the main characteristics of the right of defense of competition in order to
verify the great proximity of said institute with human rights and transindividual rights,
both with regard to its purposes, and the recipients.

Keywords: competition law, competitive market environment, legal nature,

human rights, transindividual rights
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INTRODUCAO

O direito da defesa da concorréncia é de extrema importancia para a
economia dos paises e principalmente para os diversos mercados e consumidores,
uma vez que atua de forma preventiva no que diz respeito aos atos de concentragéao
e de forma repressiva quando sdo verificadas condutas anticoncorrenciais que ferem

0s principios da livre iniciativa e livre concorréncia.

Uma andlise mais profunda da atuacédo do Sistema Brasileiro de Defesa da
Concorréncia demonstra que o direito da defesa da concorréncia ndo é uma matéria
isolada e individual, mas sim uma matéria interdisciplinar que gera consequéncias

em outras esferas do direito.

Isso porque, o direito concorrencial se exercido de forma adequada e bem
fiscalizado, garante um ambiente concorrencial saudavel, de forma que quanto mais
competitivo ele for, maiores serdo o0s incentivos para os agentes econdmicos
investirem em tecnologia e inovagdo, de forma a melhorar a qualidade dos
produtos/servigcos ofertados, além da diminuicdo dos precos, uma vez que o agentes
econbmicos, com a finalidade de garantir ou ganhar market share, precisarao

convergir 0s seus precos ao ponto de equilibrio.

Tal fato relaciona-se diretamente com as matérias de direitos transindividuais

e direitos humanos.

Isso porque, o direito concorrencial, através da atuacdo do CADE e do SBDC
€ instrumento essencial para que seja garantido para a sociedade preceitos
fundamentais dos direitos humanos, qual sejam: dignidade da pessoa humana e o

pleno emprego.

Ademais, apesar da matéria de defesa da concorréncia envolver grandes
empresas e agentes econdmicos, os seus destinatarios ndo sao eles, mas sim a
coletividade, mesmo destinatario dos direitos transindividuais e dos direitos

humanos.
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Nesse contexto, o presente trabalho est4 dividido em 3 (trés) capitulos.

O primeiro capitulo introduz a matéria do direito da concorréncia, de forma a
tratar dos principios constitucionais que regem esse direito, direito concorrencial no
ambito do Brasil, autoridade de defesa da concorréncia de defesa da concorréncia
brasileira, sua estrutura e atribuigdes.

O segundo capitulo trata dos interesses transindividuais e suas classificacoes,
dos direitos humanos e seus preceitos fundamentais da dignidade da pessoa
humana e do pleno emprego, para entdo trazer as inter-relacbes entre os dois
institutos e entender que os direitos transindividuais sdo uma extensao dos direitos

humanos.

O terceiro capitulo aborda as relacdées do direito da concorréncia com os
direitos humanos e os direitos transindividuais.

Por fim, seguem as conclusdes do presente estudo.
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CAPITULO 1. DO DIREITO DA DEFESA DA CONCORRENCIA

1.1.  HISTORICO DO DIREITO CONCORRENCIAL

Os Estados Unidos foram os pioneiros na criacdo de um estatuto legal
referente ao direito concorrencial como atualmente a matéria € analisada, de forma
que o seu conteudo serviu de modelo de legislacdo para todos os demais paises
que vieram a adotar essa legislacado, tornando-se um importante marco historico

para o desenvolvimento da lei de defesa da concorréncia mundialmente.

Em 1870, as estradas de ferro iniciaram um processo de competicdo
predatéria, na disputa pela clientela. Com isso, as empresas passaram a celebrar
acordos, disciplinando a sua forma de autuacdo no mercado e neutralizando a
concorréncia. Assim como ocorreu com as estradas de ferro, também em outros

setores da economia verificou-se o fendbmeno da cartelizacao

Contudo, a organizacdo em cartéis ou pools nado atingia os resultados
desejados por nao proporcionar certeza ou estabilidade; dai lancar-se mao do frust.
O trust é o Instituto tradicional do direito anglo-saxdo para resolver problemas do
empresariado. Os trusts proporcionavam a administracdo centralizada dos agentes
econbmicos que atuavam no mesmo mercado, impedindo, de maneira segura e
estavel, que a concorréncia se restabelecesse entre eles. Como resultado era
verificada a concentragdo com a diminuicdo do niumero de empresas e convergéncia

do poder em méos de poucos agentes econdmicos, liderados pelos trustes.’

Nesse sentido, os trustes, entdo, proporcionavam a administracdo
centralizada dos agentes econémicos que atuavam no mesmo mercado, impedindo,

de uma maneira segura e estavel, que a concorréncia se estabelecesse entre eles.

Standart Oil Co., celebrado em 1882, foi o primeiro e mais conhecido de todos

os trustes.

' Em razdo da luta contra os trustes nos Estados Unidos, o direito da defesa da concorréncia no
Brasil é também chamado de direito antitruste por diversos doutrinadores, como por exemplo, Paula
Forgioni. (FORGIONI, Paula A. Os fundamentos do antitruste. S&do Paulo: Editora Revista dos
Tribunais, 2015.)
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A partir de 1880, acentuam-se as discussdes sobre os trustes e os efeitos do
poder econdmico que concentravam. De um lado, colocaram-se grandes
empresarios e economistas, sustentando que a concentracao do poder econdmico
propiciava o incremento da producao e a expansao da industria. Influéncia da teoria
darwiniana no slogan que resume essa posicao: “survival of the fittest’.

Do outro lado, os consumidores, agricultores, trabalhadores e pequenos
empresarios colocaram-se contra a concentracdo do poder econdémico, tida como a
causa de muitos males econdmicos que assolavam a sociedade da época. A maioria
dos sessenta e quatro memoriais dirigidos ao Congresso americano contra a acao

dos trustes foi apresentada por grupos de agricultores.

Esse marco entrou em vigéncia no dia 02 de julho de 1890 e foi chamado de
Sherman Act (ANEXO 1)?, tendo em vista que foi proposto pelo senador John
Sherman, com a finalidade de proteger empresarios menores dos grandes
monopdlios no contexto da Grande Depresséo ocorrida em 1930.

E deflagrada uma intensa campanha publicitaria contra os trustes, com a
publicacdo reiterada nos jornais das “imorais” praticas comerciais utilizadas pelo
seus lideres para arrasar os concorrentes e obrigar a adesdo de pequenas
empresas. Ja ao final do ano 1887, a populacado se colocava abertamente contra a

distor¢cdo na economia causada pela excessiva concentracao do poder econémico.

Nas eleicbes de 1888, a tbnica dos antitrusts orientou a campanha
presidencial de forma que todos os candidatos propagandeavam a necessidade de
uma lei que controlasse o poder econémico. Com um discurso agressivo contra o

poder dos trustes, o Presidente Benjamin Harrisson é eleito.

Desde janeiro do mesmo ano de 1888, o Congresso norte-americano ja
estava tratando da questao, discutindo o projeto de lei trazido pelo Senador John
Sherman. Em 1890, o Sherman Act € promulgado.

2 Departamento de Justica dos Estados Unidos. Disponivel em:

https://www.justice.gov/atr/file/761131/download. Acesso em: 08.10.2018.
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A fim de limitar o poder dos grandes conglomerados e incentivar a livre
concorréncia, o Sherman Act empregava entendimento bastante rigido para
condenagado das condutas juridico-econémicas, adotando a regra dos ilicitos “per
se”, ou seja, a conduta é ilicita independentemente do contexto em que foi praticada,
sendo desnecessaria a andlise de estrutura de mercado e de poder econémico do
agente.®

De acordo com os artigos 12 e 2° do Sherman Act, sao ilegais quaisquer
formas de restricbes ao mercado, como através de contratos, combinacoes,

conluios, monopdlios e as tentativas de monopolizar.

Em razao da rigidez do Sherman Act e do fato do seu texto conter lacunas e

termos muito genéricos, iniciou-se o questionamento sobre a sua real efetividade.

Além disso, verificou-se que apenas esse diploma era insuficiente para
propiciar aos agentes econémicos a seguranca e a previsibilidade que almejavam.
Apbs a publicacdo dos trabalhos do Comité Pujo®, que investigou o chamado “money
trust’, denunciando que alguns poucos bancos controlavam inUmeras empresas, a
indisposicdo da sociedade civil contra os blocos econdmicos assentuou-se ainda

mais. Exigia-se a regulamentagdo da concentracéo indiscriminada.’

Nesse contexto, em 1914 entrou em vigéncia o Clayton Act’. (ANEXO lI).
Aprimorando e complementando as disposi¢gées deficitarias do estatuto anterior. O
novo estatuto tratou de mencionar especificamente os institutos da venda casada,
ilegalidade de fusdes e incorporacdes de empresas que gerem uma diminuicdo da

concorréncia, precos discriminatérios.

® Caso United States v. Socony-Vacuum Oil, em  1940. Disponivel em:

https://supreme.justia.com/cases/federal/us/310/150/ . Acesso em 08.10.2018.

* O Comité Pujo era um subcomité do Congresso dos Estados Unidos que funcionou entre os anos de
1912-1913, com a finalidade de investigar uma comunidade de banqueiros de Wall Street e
financistas que exerciam controle poderoso sobre as finangas dos Estados Unidos. O subcomité foi
formado pelo congressista Arséne Pujo, As descobertas do subcomité inspiraram o apoio publico a
ratificacdo da Décima Sexta Emenda que autorizou o imposto de renda federal, a aprovagéo da Lei
da Reserva Federal e a aprovacao da Lei Antitruste Clayton.

° FORGIONI, Paula A. Os fundamentos do antitruste. Sdo Paulo: Editora Revista dos Tribunais, 2015.
E). 75.

Departamento de Justica dos Estados Unidos. Disponivel em:
https://www.justice.gov/atr/file/761131/download. Acesso em: 08.10.2018.
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A partir da década de 1970, com exce¢ao dos casos de cartel hardcore, é
possivel perceber um movimento contrario ao uso do ilicito “per se”, com a adocao
da regra da razdo, de forma que passou-se a anadlise especifica de cada caso
concreto observando-se os principios da razoabilidade e proporcionalidade.’

Como exemplo pode ser mencionado o caso Continental T.V., Inc. v. GTE
Sylvania®, no qual, o fabricante de televisores GTE Synvania na tentativa de
melhorar sua posigdo no mercado, limitou o numero de franquias de varejo
concedidas para qualquer area especifica e exigiu que cada franqueado vendesse
os televisores apenas no local ou locais em que estava franqueado. O representado
Continental, um dos varejistas franqueados da GTE, alegou que o entrevistado havia
violado o Sherman Act ao celebrar e aplicar acordos de franquia que limitassem a
venda dos produtos pelos franqueados.

O Tribunal Distrital entendeu ser um ilicito per se por se tratar de limitacao de
mercado e restricdo da concorréncia. Porém, no ambito da Corte de Apelagdes o
entendimento foi revertido, com o fundamento de que a restricdo de localizacao
imposta pela GTE deveria ser analisada de forma concreta, tendo em vista que
aparentemente apresentava nenhum ou muito pouco potencial de dano competitivo

e, portanto, deveria ser julgada sob a "regra da razdo".°

Nesse raciocinio somente eram consideradas ilicitas as condutas que
causavam a diminuicdo da concorréncia de forma substancial ou ainda que criasse

monopdlios.

8 Disponivel em: https://supreme.justia.com/cases/federal/us/433/36/ ; Acesso em 02.10.2018.

® Outros casos em que foram aplicadas a regra da razdo: Business Electronics Corp. v. Sharp
Electronics Corp. (https:/supreme.justia.com/cases/federal/us/485/717/ ); State Oil v. Khan; Leegin
Creative Leather Products, Inc. v. PSKS, Inc. ( https://supreme.justia.com/cases/federal/us/551/877/)
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No mesmo ano de 1914, foi promulgado o Federal Trade Comission Act'®
(ANEXO IIl), o qual criou a Comissdo Federal de Comércio (Federal Trade
Comission — FTC).

As trés leis mencionadas acima constituem as principais leis de defesa da
concorréncia norte-americanas e a observancia de suas normas e defesa do sistema
de defesa da concorréncia é feita atualmente nos Estados Unidos conjuntamente
pela Federal Trade Commission — FTC e o U.S Department of Justice — DOJ.

A adocao de legislacao concorrencial pela Unido Europeia, apesar de ter sido
mais tardia também é de extrema importancia, porque também serviu de molde para
0os demais paises, uma vez que nao obstante de ter se fundado com base no
sistema norte-americano de defesa da concorréncia, adotou entendimentos e

posicionamentos diferentes do primeiro.

A preocupagao concorrencial somente surgiu na Europa posteriormente a
Segunda Guerra Mundial, uma vez que 0s paises europeus necessitavam estreitar

relacdes comerciais e econémicas entre os Estados.

Ademais, ap6s a Segunda Guerra Mundial os paises europeus estavam
enfraquecidos em todos os sentidos, de forma que dependiam financeiramente de
ajuda dos Estados Unidos. Aproveitando esse momento os Estados Unidos

introduziram na Europa o direito da concorréncia.

Ainda, tendo em vista a necessidade de reerguer a economia europeia, foram
criadas comunidades, as quais tinham como objetivo a cooperacdo e integracao
econbmica entre as nacOGes da Europa, construgdo de um mercado comum,
eliminacdo de barreiras e aumento de estabilidade econémica. Primeiramente, por
meio do Tratado de Paris'!, em 1951 (ANEXO V), foi criada a Comunidade Europeia
do Carvéao e do Aco (CECA), posteriormente a Comunidade Econdmica Europeia

'% Federal Trade Comission. Disponivel em:

https://www.ftc.gov/system/files/documents/public _statements/679671/19370114 davis federal trade
commission.pdf . Acesso em: 08.10.2018.

"'Disponivel em:

https://europa.eu/european-union/sites/europaeu/files/docs/body/treaty on european union pt.pdf;

Acesso em 08.10.2018.
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(CEE) e a Comunidade Europeia de Energia Atémica (CEEA ou Euratom), através
dos Tratados de Roma'? (ANEXO V), as quais vigoraram a partir de 01.01.1958.

Em 1992, surgiu a Unido Europeia através da absorcdo das 3 comunidades,
através da assinatura do Tratado de Maastricht'® (ANEXO VI).

Para a maior efetividade ao mercado integrado europeu verificou-se a
necessidade de implantagcdo de normas concorrenciais, incentivando entdao a

competicao entre os agentes e maior desenvolvimento econémico.

Por esse motivo, doutrinadores'* entendem que a adocdo das regras de
defesa da concorréncia na Comunidade Europeia teve mero carater instrumental,
uma vez que somente teria sido implementado para garantir objetivos e interesses

finais da propria comunidade.

Verificam-se as primeiras normas concorrenciais da Unido Europeia no
ambito do Tratado de Roma (1957), através de dois artigos, 81 e 82, os quais
preveem expressamente a vedacdao dos acordos firmados entre os agentes
econbmicos que possam impedir, restringir ou falsear a economia e a proibicdo de

condutas abusivas, respectivamente.'®

> Disponivel em: http:/ec.europa.eu/archives/emu_history/documents/treaties/rometreaty2.pdf

Acesso em 08.10.2018.

*Disponivel em:

https://europa.eu/european-union/sites/europaeu/files/docs/body/treaty on european union en.pdf
Acesso em: 08.10.2018.

14 NUSDEO, Ana Maria de Oliveira. Defesa da concorréncia e globalizagdo econémica: o controle da
concentracao de empresas. Sdo Paulo: Malheiros Editores, 2002. p. 9. e SILVA, Valéria Guimaraes
de Lima e. Direito Antitruste — Aspectos Internacionais. Curitiba: Jurué, 2010, p. 206.

> Artigo 81. “1. Sdo incompativeis com o mercado comum e proibidos todos os acordos entre
empresas, todas as decisdes de associagdes de empresas e todas as praticas concertadas que
sejam susceptiveis de afetar o comércio entre os Estados-Membros e que tenham por objetivo ou
efeito impedir, restringir ou falsear a concorréncia no mercado comum, designadamente as que
consistam em: a) Fixar, de forma direta ou indireta, os precos de compra ou de venda, ou quaisquer
outras condicdes de transacdo; b) Limitar ou controlar a produgéo, a distribuicdo, o desenvolvimento
técnico ou os investimentos; c) Repartir os mercados ou as fontes de abastecimento; d) Aplicar,
relativamente a parceiros comerciais, condigdes desiguais no caso de prestacdées equivalentes
colocando-os, por esse facto, em desvantagem na concorréncia; €) Subordinar a celebracdo de
contratos a aceitacdo, por parte dos outros contraentes, de prestagdes suplementares que, pela sua
natureza ou de acordo com 0s usos comerciais, ndo tém ligacdo com o objeto desses contratos. 2.
Sao nulos os acordos ou decisbes proibidos pelo presente artigo.3. As disposi¢cdes no n? 1 podem,
todavia, ser declaradas inaplicaveis: a qualquer acordo, ou categoria de acordos, entre empresas, a
qualquer decisdo, ou categoria de decisdes, de associagdes de empresas, e a qualquer pratica
concertada, ou categoria de préaticas concertadas que contribuam para melhorar a producao ou a
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As normas eram muito genéricas e necessitavam de aprimoramento e
complementagédo, porém tendo em vista a necessidade de satisfazer e conciliar
interesses de diversos Estados Membros & época'®, ndo foi uma tarefa facil e por
isso somente 10 anos depois de vigéncia do Tratado é que foram implementadas
regras mais robustas e adequadas.

As principais autoridades da concorréncia na Unido Europeia sdo o Conselho
Europeu e a Comissao. O primeiro exerce funcao legislativa, enquanto a Comissao
exerce a funcdo de dérgdo executivo, com atribuicbes para investigar, julgar e
processar administrativamente os atos concorrenciais que tenham dimensao

comunitaria.

Ainda, as decisdes da Comissao estdo sujeitas a revisdao pelo Judiciario da
Comunidade, sendo composto pelo Tribunal de Primeira Insténcia e Tribunal de

Justica das Comunidades Europeias.
Cabe notar que as sancdes aplicadas pela Comissdo nao apresentam carater

penal, somente administrativo.

1.2.  DOS PRINCIPIOS CONSTITUCIONAIS DA ORDEM ECONOMICA NA LEI Ne
12.529/11

distribuicdo dos produtos ou para promover o progresso técnico ou econémico, contanto que aos
utilizadores se reserve uma parte equitativa do lucro dai resultante, e que: a) Nao imponham as
empresas em causa quaisquer restricbes que nado sejam indispensaveis a consecucdo desses
objetivos; b) Nem deem a essas empresas a possibilidade de eliminar a concorréncia relativamente a
uma parte substancial dos produtos em causa.

Artigo 82. E incompativel com o mercado comum e proibido, na medida em que tal seja susceptivel
de afetar o comércio entre os Estados-Membros, o facto de uma ou mais empresas explorarem de
forma abusiva uma posi¢cdo dominante no mercado comum ou numa parte substancial deste.

Estas praticas abusivas podem, nomeadamente, consistir em: a) Impor, de forma direta ou indireta,
precos de compra ou de venda ou outras condigbes de transagdo ndo equitativas; b) Limitar a
produgdo, a distribuicdo ou o desenvolvimento técnico em prejuizo dos consumidores; c) Aplicar,
relativamente a parceiros comerciais, condicées desiguais no caso de prestagdes equivalentes
colocando-os, por esse facto, em desvantagem na concorréncia; d) Subordinar a celebracao de
contratos a aceitacdo, por parte dos outros contraentes, de prestagdes suplementares que, pela sua
natureza ou de acordo com 0s usos comerciais, ndo tém ligacao com o objeto desses contratos.”

'® Alemanha Ocidental, Franga, Italia, Bélgica, Paises Baixos e Luxemburgo
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Em atencdo ao artigo 1° da Lei n® 12.529/11, percebe-se que o Sistema
Brasileiro de Defesa Econémica — SBDC ¢é orientado pelos ditames da liberdade de
iniciativa, da livre concorréncia, fungao social da propriedade, da defesa dos
consumidores e da repressdo ao abuso do poder econémico.'’

(A) Livre Iniciativa

O principio da livre iniciativa consiste na liberdade dos agentes econémicos
na escolha de suas atividades e profissdao, desde que dentro do balizamento

normativo previsto.

Miguel Reale ressalta que nao se trata somente da liberdade individual dos
individuos na escolha de suas atividades e profissées, mas também a autbnoma
eleicao dos processos e 0s meios escolhidos e julgados mais adequados para atingir
0S seus obijetivos finais, ou seja, o principio engloba a liberdade do agente nos fins e

nos meios empregados. '®

Nesse sentido, desde que dentro dos ditames legais os individuos tem a
plena liberdade de investirem na atividade econémica que lhes interessar,
determinar as melhores estratégias para seus negécios, determinando precos dos
seus produtos e/ou servicos, quantidades produzidas, qualidade, decidir com quem

ird realizar negocios e assinar contratos.

A liberdade é a regra, porém tendo em vista que o referido principio nao é
absoluto e que existem limites para toda essa liberdade conferida aos agentes
econbmicos, se 0s mesmos nao forem observados cabera intervencao do Estado,
que exercerd seu papel regulador. Ao contrario do que possa parecer, se a
intervencao do Estado for adequada e proporcional ira agir no sentido de preservar a

livre iniciativa, ao invés de limita-la.

" Art. 12 Esta Lei estrutura o Sistema Brasileiro de Defesa da Concorréncia - SBDC e dispde sobre a
prevencdo e a repressao as infragdes contra a ordem econbémica, orientada pelos ditames
constitucionais de liberdade de iniciativa, livre concorréncia, fungao social da propriedade, defesa dos
consumidores e repressao ao abuso do poder econémico.

18 REALE, Miguel. Inconstitucionalidade de congelamentos. Folha de Sao Paulo, 19 de out. de 1998.
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Diante do exposto, a livre iniciativa € a garantia de o agente econémico poder
agir de acordo com a sua vontade, sem interferéncia externa, tanto no que diz
respeito a liberdade de empreendimento como a liberdade econémica de acao.
Assim, o agente econémico apresenta liberdade para investir, trabalhar no ramo de
atividade que desejar, porém deve observar os parametros legais para que nao seja
necessaria a intervencdo do Estado, que trabalhara para preservagdo e garantia

desse principio.

(B) Livre Concorréncia

O principio da livre concorréncia esta previsto na Constituicdo Federal e
engloba os principios gerais da atividade econémica. Esse principio constitucional
visa garantir aos agentes econémicos que possam competir em igualdade de
posicoes e de forma justa no mercado e na busca de seus clientes, em beneficio de
toda a coletividade.

Lafayette Josué Petter corrobra com esse entendimento explicando que trata-
se de ‘“livre jogo das forcas de mercado na disputa de clientela”, de forma que
devem ser dadas oportunidades iguais para todos os agentes econémicos poderem
desenvolver seus negocios igualitariamente, e o seu sucesso dependera do seu

mérito e nao de beneficios externos.'®

Esse principio visa a competicdo saudavel e natural entre os agentes
econbmicos, garantindo as mesmas oportunidades para todos, tanto no que diz
respeito ao ingresso dos mesmos no mercado como a sua permanéncia. Na livre
concorréncia ndo ha lugar para privilégios e/ou posse exclusiva de recursos, sendo
que todos os agentes econbémicos se encontram horizontalmente no mesmo

patamar de competicao (“the same level plain field”).

E atribuido ao Estado um poder-dever, a fim de viabilizar esse ambiente

concorrencialmente saudavel. Assim, também sera necessaria a intervencdo do

9 PETTER, Lafayete Josué. Principios Constitucionais da ordem econdmica: o significado do alcance
do art. 170 da Constituicao Federal. Sao Paulo: Editora Revista dos Tribunais, 2005.p. 221.
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Estado caso ndo seja verificada as mesmas condi¢cdes de concorréncia entre os
agentes econbmicos ou qualquer forma de violagdo ao principio da livre

concorréncia, como praticas anticoncorrenciais e abuso de posicao dominante.

Diante do exposto, percebe-se uma complementaridade entre os principios da
livre iniciativa e da livre concorréncia, de forma que a livre iniciativa serd assegurada
desde que a atuacdo dos agentes econémicos nao prejudique outros agentes de
concorrer. Assim explica Fernando Herren Aguillar: “para que haja liberdade de
concorrer € preciso que nao se utilize em termos absolutos a liberdade de

empreender, o que somente pode ser obtido mediante restricdes a esta Gltima”.°

O caso Brown Shoe?', julgado em 1962, foi muito emblematico no que diz
respeito ao principio da livre concorréncia. Trata-se de ato de concentracao entre a
Brown Shoe e a G.R.Kiney Inc., em que a primeira apresentava 4% de market share
no mercado nacional de fabricagcdo de calcados e 2,1% no mercado nacional de
distribuicdo de sapatos, enquanto a segunda tinha participacdo de 0,5% de market
share no mercado nacional de fabricacdo de calgcados e 1,6% no mercado nacional
de distribuicao de sapatos.

A aprovacado da referida operacdo resultaria tanto em uma concentracéo
vertical, tendo em vista a integracédo entre o mercado de fabricacéo e distribuicao de
calcados, como em uma concentracao horizontal, no caso da perspectiva do
mercado de distribuicdo de calgcados.

A Suprema Corte analisou o caso concreto e verificou que em alguns Estados
como Dodge City no Kansas, a concentracdo chegava as 57%, de forma que a
operacao foi reprovada.

O entendimento da Suprema Corte foi ainda no sentido de que a defesa da
concorréncia deve visar a propria concorréncia € ndo o concorrente, ou seja, apesar

da operacado ser benéfica para as partes requerentes e haver possibilidades de

2 AGUILLAR, Fernando Herren. Direito Econémico: do direito nacional ao direito supranacional. Sao
Paulo: Atlas, 2006. p. 228.
#' Disponivel em: https:/supreme.justia.com/cases/federal/us/370/294/ . Acesso em 02.10.2018.
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eficiéncias, a autoridade de defesa da concorréncia reprovou a operagao tendo em
vista que analisou as consequéncias e potenciais resultados prejudiciais que a

operacao pode acarretar para a concorréncia no mercado como um todo.

Nesse sentido, explica Roberto Augusto Castellanos Pfeiffer:

“O voto do Chief of Justice Warren destaca que embora a integracao vertical
em tela pudesse até mesmo trazer como resultado final a diminuicdo dos
precos praticados — o que redundaria em beneficio aos consumidores finais
— tal eficiéncia ndo poderia ser alcangada com o sacrificio dos concorrentes
de menor dimensao e que atuavam em pequenas localidades.”

(C) Funcéo Social da Propriedade

Conforme ensina Eugénio Facchini Neto, a palavra funcdo significa uma
atividade praticada com determinado fim, o qual ultrapassa o interesse do proprio
agente. Ja o social é relacionado com o fato do ser humano ser um animal social, o
qual convive com demais seres humanos na busca de harmonizarem 0s seus

direitos entre si e liberdades.?®

Ja a propriedade pode é definida por Ricardo Sayeg e Wagner Balera como:
“liberdade de participar, de reter para si e de dispor das coisas do planeta; por essa
razdo, enquadra-se como elemento da universalidade edificadora dos direitos
humanos — direito subjetivo natural correspondente a mais béasica das liberdades
exteriores inatas ao género humano, das quais todas as demais liberdades externas

decorrem.”®*

A funcéo social da propriedade esta expressamente prevista na Constituicéo

|25

Federal em seu artigo 52, XXIII*°, integrando o rol dos direitos fundamentais, estando

2 PFEIFFER, Roberto Augusto Castellanos. Defesa da concorréncia e bem-estar do consumidor.S&o
Paulo: Revista dos Tribunais, 2014.

2 FACCHINI NETO, Eugénio. Funcao social da propriedade. In: CANOTILHO, J.J. Gomes; MENDES,
Gilmar Ferreira; SARLET, Ingo Wolfgang; STRECK, Lénio Luiz. Comentarios a Constituicdo do Brasil.
Sao Paulo: Saraiva/Almedina, 2013.

2 SAYEG, Ricardo; BALERA, Wagner. O capitalismo humanista. Petrépolis: KBR Editora Digital
Ltda., 2011. p. 149.

% Art. 5° Todos sdo iguais perante a lei, sem distincdo de qualquer natureza, garantindo-se aos
brasileiros e aos estrangeiros residentes no Pais a inviolabilidade do direito a vida, a liberdade, a
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1126

também disposta no artigo 170, , como principio da ordem econ6mica € em

demais artigos como 182 §2°%’, 18428 185 paragrafo inico®® e 186°°.

Das diversas disposicbes mencionadas acima, é possivel notar grande
comprometimento do texto constitucional na vinculagdo da propriedade com a sua
funcdo social, de forma que os demais textos infraconstitucionais devem também
obedecer tal entendimento, como é o caso do disposto no artigo 12 da Lei de defesa
da concorréncia n® 12/529/11%".

Cabe destacar o inciso lll do artigo 170 da Constituicao Federal, isso porque
na pratica o seu conteudo relativiza o conceito de propriedade. O referido artigo, na
medida em que enquadra a funcéo social da propriedade como principio da ordem
econbmica, nao mais pode ser considerado como direito puramente individual, tendo
em vista que os principios da ordem econdmica apresentam como finalidade

“assegurar a todos existéncia digna, conforme os ditames da justica social.”

Verifica-se entdo uma corrente solidarista, que exige a cooperagdo e
solidariedade entre os homens, de forma a entender que nao sé existe o direito de
propriedade, mas principalmente o direito a propriedade.

igualdade, a seguranca e a propriedade, nos termos seguintes: XXIII - a propriedade atendera a sua
fungdo social;
% Art. 170. A ordem econdmica, fundada na valorizagédo do trabalho humano e na livre iniciativa, tem
por fim assegurar a todos existéncia digna, conforme os ditames da justica social, observados os
seguintes principios: lll - fungéo social da propriedade;
&7 § 22 A propriedade urbana cumpre sua funcéo social quando atende as exigéncias fundamentais de
ordenacdo da cidade expressas no plano diretor.
28 Art. 184. Compete & Unido desapropriar por interesse social, para fins de reforma agraria, o imével
rural que ndo esteja cumprindo sua funcao social, mediante prévia e justa indenizagado em titulos da
divida agraria, com clausula de preservagao do valor real, resgataveis no prazo de até vinte anos, a
artir do segundo ano de sua emissao, e cuja utilizacdo sera definida em lei.
o Paragrafo unico. A lei garantird tratamento especial a propriedade produtiva e fixar4 normas para o
cumprimento dos requisitos relativos a sua fungéo social.
%0 Art. 186. A funcao social é cumprida quando a propriedade rural atende, simultaneamente, segundo
critérios e graus de exigéncia estabelecidos em lei, aos seguintes requisitos:| - aproveitamento
racional e adequado; Il - utilizacdo adequada dos recursos naturais disponiveis e preservagdo do
meio ambiente; lll - observancia das disposicées que regulam as relagdes de trabalho;lV - exploracédo
%ue favoreca o bem-estar dos proprietarios e dos trabalhadores.

“Art. 10 Esta Lei estrutura o Sistema Brasileiro de Defesa da Concorréncia - SBDC e dispde sobre
a prevengdo e a repressao as infracdes contra a ordem econbmica, orientada pelos ditames
constitucionais de liberdade de iniciativa, livre concorréncia, fungao social da propriedade, defesa dos
consumidores e repressao ao abuso do poder econémico.
Paragrafo tnico. A coletividade é a titular dos bens juridicos protegidos por esta Lei.”
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Esse principio preocupa-se com a forma pela qual a propriedade é regulada,
de forma que assim como os demais principios, a propriedade nao deve ser

entendida de forma absoluta, ou seja, ha limites em seu uso.

Isso porque, a concepgao adotada pela Constituicdo Federal é a do homem
inserido em um contexto social e ndo isolado, de modo que o uso da propriedade
deve servir ao bem geral e ser posta a servico do bem do fim natural a que tal bem
se destina.

Assim, para que seja cumprida a funcao social, o proprietario deve exercitar o
seu direito em favor da coletividade em geral, importante notar que essa situacéo
nao implica em énus para o proprietario, mas sim serve para dar a destinacao

devida para o determinado bem.

Cabe mencionar também a distincao entre a funcado social da propriedade
com simples limitacGes ao exercicio do direito de propriedade. Como limitacées ao
exercicio de propriedade podemos mencionar o direito de vizinhanga e as normas
urbanisticas e administrativas, ja no que diz respeito a funcao social da propriedade,
trata-se de limites com o objetivo de comprimir especificamente os poderes dos
proprietarios, como 0 respeito ao meio ambiente, tornar produtivo imével rural,

criacao de riquezas, entre outros.

Nesse sentido, o direito subjetivo do proprietario é preservado, desde que o
seu uso da propriedade nao seja contrario ao interesse social, de forma que a
atividade passa a ser mais importante do que a titularidade do proprietéario.

Nesse sentido entende André Osodrio Gondinho:

“A propriedade deixou de ser o direito subjetivo do individuo e tende a se tornar a
funcdo social do detentor da riqueza mobiliaria; propriedade implica para todo
detentor de uma riqueza a obrigacao de empregé-la para o crescimento da riqueza
social e para a interdependéncia social. Sé o proprietario pode executar uma certa
tarefa social. Sé ele pode aumentar a riqueza geral utilizando a sua prépria, a
propriedade ndo é, de modo algum, um direito intangivel e sagrado, mas um
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direito em continua mudanga que se deve modelar sobre as necessidades sociais
as quais deve responder”.3

A funcdo social da propriedade urbana esta prevista no art. 182 da
Constituicao Federal, de forma que o proprietario deve atender as exigéncias
fundamentais de ordenacgdo da cidade expressas no plano diretor®®, assegurando
assim o atendimento das necessidades dos cidadaos quanto a qualidade de vida, a

justica social e ao desenvolvimento das atividades econémicas.®*

Ja a funcao social da propriedade rural sera configurada somente quando
forem cumpridos simultaneamente todos o0s requisitos a seguir: aproveitamento
racional e adequado, utilizacdo adequada dos recursos naturais disponiveis e
preservacdao do meio ambiente, observancia das disposicdes que regulam as
relacdes de trabalho e exploracdo que favoreca o bem-estar dos proprietarios e dos
trabalhadores, conforme previsto no artigo 186 da Constituicao Federal.

Diante do exposto, a propriedade privada, ndo pode ser considerada como
um puro direito individual, de forma que devera cumprir a sua funcao social, tendo
em vista que o bem-estar coletivo e da sociedade sobrepde-se ao interesse

individual.

Nesse sentido corrobora Eugénio Facchini Neto:

“A propriedade privada imbuida de uma fungao social, em suma, € um dos
instrumentos para a realizagdo do horizonte constitucional, de criacao de

% GONDINHO, André Osorio. Funcédo social da propriedade. In TEPEDINO, Gustavo (Coord.)
Problemas de Direito Civil Constitucional. Rio de Janeiro: Renovar, 2000. p. 402.

33 “Art. 182. A politica de desenvolvimento urbano, executada pelo Poder Pudblico municipal,
conforme diretrizes gerais fixadas em lei, tem por objetivo ordenar o pleno desenvolvimento das
funcdes sociais da cidade e garantir o bem- estar de seus habitantes.§ 12 O plano diretor, aprovado
pela Camara Municipal, obrigatério para cidades com mais de vinte mil habitantes, é o instrumento
béasico da politica de desenvolvimento e de expansao urbana.§ 2° A propriedade urbana cumpre sua
funcdo social quando atende as exigéncias fundamentais de ordenagcdo da cidade expressas no
?Jano diretor.” (Constituicao Federal)

“Art. 39. A propriedade urbana cumpre sua fungdo social quando atende as exigéncias
fundamentais de ordenagéo da cidade expressas no plano diretor, assegurando o atendimento das
necessidades dos cidaddos quanto a qualidade de vida, & justica social e ao desenvolvimento das
atividades econémicas, respeitadas as diretrizes previstas no art. 20 desta Lei.” (Lei n® 10.257/2001)
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uma sociedade mais justa e solidaria, com redugdo das desigualdades
sociais e absoluto respeito a dignidade da pessoa humana.”®

(D) Defesa dos Consumidores

A defesa da concorréncia garante um ambiente concorrencialmente saudavel

e mais competitivo, de forma a trazer aos consumidores beneficios e bem-estar.

Em um ambiente de competicdo no mercado, os agentes econdmicos, a fim
de garantirem a sua sobrevivéncia, buscam aumentar o seu market share. Para
atingir essa finalidade existem duas formas: diminuir o valor dos seus
servicos/produtos e/ou melhorar a qualidade dos seus produtos/servigos, de forma a
criar um diferencial e atrair os consumidores. Com esse cenarios, os consumidores
sdo beneficiados com produtos/servicos de alta qualidade e com melhores precos,
resultando do conceito de bem estar econémico do consumidor.

Em um ambiente em que ndo ha competitividade entre os agentes
econbmicos, sera dada a margem para que o agente econémico dominante, visando
a obtencdo de maiores lucros, aumentar de forma abusiva o preco do
produto/servigo ofertado, isso porque, os consumidores terdo poucas ou nenhuma
outra opcao de compra, sendo obrigados a adquirirem o produto, mesmo com o
preco maior. Essa situagcdo ainda nao gerara estimulos para que o agente
econbmico invista em tecnologias ou melhores matérias primas para aumentar a
qualidade dos produtos, ndo havera motivos para que o mesmo gaste mais dinheiro
com isso, porque os consumidores, ndo tendo outras opgdes, serdo obrigados a

continuar comprando o produto/servico.

Consequentemente 0 mercado se tornara prejudicial aos consumidores, com

altos precos e baixa qualidade dos produtos/servigos ofertados.

A competicdo no mercado afetard ainda positivamente os consumidores, no

que diz respeito ao respeito a sua dignidade, salde e seguranca, a protecao dos

%5 FACCHINI NETO, Eugénio. Funcao social da propriedade. In: CANOTILHO, J.J. Gomes; MENDES,
Gilmar Ferreira; SARLET, Ingo Wolfgang; STRECK, Lénio Luiz. Comentarios a Constituicdo do Brasil.
Sao Paulo: Saraiva/Almedina, 2013. p. 18000.
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interesses econdmicos, melhora na qualidade de vida e harmonia nas relacoes de

consumo.*®
(E) Repressao ao abuso de poder econébmico

O artigo 173, § 4° da Constituicdo Federal deixa claro que o Estado tem a

responsabilidade de reprimir qualquer forma de abuso de poder econémico:

Art. 173 § 4° “A lei reprimira o abuso do poder econémico que vise a
dominacdo dos mercados, a eliminacdo da concorréncia e ao aumento
arbitrério dos lucros.”

O poder econdmico por si s6 nao € causa de ilicitude, sendo somente uma
condicdo que o agente econd6mico conquistou por seu proprio éxito e exerce
regularmente o direito, sendo entao a capacidade do agente econémico em realizar
investimentos, executar grandes obras e servi¢os, algo que nao seria possivel sem

essa condigdo econémica 3"

Ou seja, o poder econdmico nao se configura como ilicito per se, sendo na
realidade resultante do mérito de determinado agente econdmico, sendo um
resultado positivo concorrencialmente. A conduta que deve ser reprimida é o seu
abuso para atendimento de interesses proprios em detrimento do bem-estar de

toda a coletividade.

O abuso do poder econdmico configura um desvio de finalidade, no sentido
de que o agente econbmico, se aproveita desse poder para eliminacdo da
concorréncia, dominagdao do mercado, aumento abusivo de precos, entre outras
condutas ilicitas, de forma a restringir a atuacado de seus concorrentes ou de outra

forma prejudicar o mercado.

Tércio Sampaio corrobora esse entendimento, explicando que por abusivo
deve ser entendido o ato que tenha como finalidade a dominancia de mercados,

eliminagao da concorréncia ou aumento arbitrario de lucros:

% PETTER, Lafayete Josué. Principios Constitucionais da ordem econémica: o significado do alcance
do art. 170 da Constituicao Federal. Sao Paulo: Editora Revista dos Tribunais, 2005.p. 234.
¥ BAGNOLI, Vicente. Direito Econdmico. 62 ed. Sdo Paulo: Atlas, 2013. p. 196.
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“A nogdo de abuso é proxima da de excesso. Uso excessivo e abuso
pressupdem, em comum, a legitimidade, em principio, do uso, O poder do
qual se abusa ou de qual se excede é, em regra, legitimo. Ha excesso, por
exemplo, quando o agente, exercendo legitimamente o seu poder,
exorbita, vai além dos limites da razoabilidade contextual.”

“Ou seja, abusivo nao é o ato em si, mas o poder que o pratica de modo
desviante. Assim, o ato configurard infragcdo contra a ordem econdmica se
configurar ou puder provocar (potencialidade) um poder abusivo (aquele
que vise a dominar mercados, a eliminar concorréncia, a aumentar
arbitrariamente os lucros).”®

Nesse mesmo sentido dispde o artigo 187 do Cédigo Civil, conforme

transcrito abaixo:

“Art. 187. Também comete ato ilicito o titular de um direito que, ao exercé-
lo, excede manifestamente os limites impostos pelo seu fim econémico ou
social, pela boa-fé ou pelos bons costumes.”

O abuso de poder econ6mico restringe a atuacdo dos demais agentes
econOmicos, criando um cenario artificialmente modificado, impedindo, falseando
e/ou limitando a concorréncia e inviabilizando a competi¢do, de forma que o agente

fere a destinacao do direito e a concorréncia.

Em conformidade com o artigo 36, §2° da Lei de concorréncia vigente, n®
12.529/11, se presume posicao dominante quando uma empresa ou grupos de
empresas for capaz de alterar de forma unilateral ou coordenada as condi¢des de
mercado, ou ainda caso controle 20% (vinte por cento) ou mais do mercado

relevante em analise.*®

Como exemplo de praticas relacionadas ao abuso de posicdo dominante
pode-se mencionar a venda casada, cartel, preco predatério. Cabe notar que nao
ha um rol taxativo de condutas referentes ao abuso de poder dominante, devendo
cada caso ser analisado de forma concreta e de acordo com as suas

% FERRAZ JUNIOR, Tércio Sampaio. Da abusividade do poder econdémico. Revista de Direito
Econdémico — Conselho Administrativo de Defesa Econdmica — CADE, n 21 — Outubro-Dezembro de
1995, pp. 23-30.

% Art. 36 § 22 “Presume-se posigdo dominante sempre que uma empresa ou grupo de empresas for
capaz de alterar unilateral ou coordenadamente as condi¢des de mercado ou quando controlar 20%
(vinte por cento) ou mais do mercado relevante, podendo este percentual ser alterado pelo CADE
para setores especificos da economia.”
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especificidades, em razdo dos efeitos ou potenciais efeitos no mercado sob

andlise.

Dos principios dispostos acima, percebe-se que nenhum apresenta a sua
aplicagéo de forma absoluta, de forma que sempre em observancia aos interesses
da coletividade e efeitos no mercado relevante especifico, caberd excecbes e
intervencao do Estado quando necessario para garantir um ambiente concorrencial
saudavel tanto para o mercado em geral, mas principalmente aos consumidores, 0s
quais sado sempre afetados por condutas anticoncorrenciais praticados pelos

agentes econémicos.

Dai porque a lei de defesa da concorréncia é marcada como a Lei dos Efeitos

(reais ou potenciais).

E possivel observar ainda da leitura dos principios que a defesa da
concorréncia aparece como instrumento essencial para atingir a dignidade da
pessoa humana, conforme os ditames do artigo 170 da Constituicdo Federal.*’

Corroborando com esse entendimento, Paula Forgioni ressalta que os
principios da livre iniciativa e livre concorréncia ndo sdo mais do que instrumentos
para a garantia de um bem maior e mais amplo do que o livre mercado, qual seja

“assegurar a todos existéncia digna, conforme os ditames da justica social”.*!

0 “Art. 170. A ordem econdmica, fundada na valorizagado do trabalho humano e na livre iniciativa, tem

por fim assegurar a todos existéncia digna, conforme os ditames da justica social, observados os
seguintes principios:

| - soberania nacional;

Il - propriedade privada;

[l - funcao social da propriedade;

IV - livre concorréncia;

V - defesa do consumidor;

VI - defesa do meio ambiente, inclusive mediante tratamento diferenciado conforme o impacto
ambiental dos produtos e servigos e de seus processos de elaboracao e prestagao;

VIl - reducédo das desigualdades regionais e sociais;

VIII - busca do pleno emprego;

IX - tratamento favorecido para as empresas de pequeno porte constituidas sob as leis brasileiras e
qgue tenham sua sede e administragao no Pais.

Paragrafo Unico. E assegurado a todos o livre exercicio de qualquer atividade econdmica,
independentemente de autorizagdo de érgaos publicos, salvo nos casos previstos em lei.”

4 FORGIONI, Paula A. Os fundamentos do antitruste. Sao Paulo: Editora Revista dos Tribunais,
2015.p. 186 e 187.
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1.3.  SISTEMA BRASILEIRO DE DEFESA DA CONCORRENCIA/SBDC

A vigéncia da nova lei de concorréncia Lei n® 12.529/11 trouxe diversas
alteragcées ao Sistema*? Brasileiro de Defesa da Concorréncia, entre elas adotou
uma nova estrutura administrativa. O SBDC que anteriormente era composto por
Conselho Administrativo de Defesa Econ6mica/CADE, Secretaria de Defesa
Econdmica/SDE e Secretaria de Acompanhamento Econ6mico/SEAE e, passou a
ser integrado pelo Conselho Administrativo de Defesa Econémica/CADE e pela

Secretaria de Acompanhamento Econdmico/SEAE do Ministério da Fazenda.*?

A SEAE no ambito da defesa da concorréncia apresenta funcédo de
“advocacia da concorréncia”, com participacao mais discreta em relagdo a atuacao
do CADE. Nesse sentido a SEAE apresenta como competéncias a participagéo na
elaboracdo de legislacdo concorrencial, propondo, opinando e revisando as leis,
decretos, regulamentos, com o objetivo de subsidiar as decisbes de o6rgaos

governamentais.

1.3.1. Historico do direito da concorréncia no Brasil

*2 No presente trabalho adotou-se o conceito de “sistema” adotado por Tércio Sampaio Ferraz Junior,
baseado em Emil Lask. Tércio entende que no sistema juridico ndo ha escalonamento hierarquico e
ndo apresenta sentido unitario, de forma que ndo ha como conceber o sistema juridico como um
conceito geral e Unico, védlido para todo de qualquer caso, sendo necessdario observar o inter-
relacionamento (multidimensional e assimétrico de suas diferentes esferas significativas. “Existe nele
[sistema juridico] ndo s6 uma assimétrica entre diferentes esferas, mas um movimento descontinuo,
ndo necessariamente evolutivo e “progressista”, de formas que aparecem e desaparecem,
concepgodes de justica, cosmovisdes ideoldgicas que passam do sistema da Ciéncia do Direito para o
sistema da Histéria Juridica e que retornam através da Teoria Social do Direito ao préprio mundo das
significacdes normativas num processo sem cessar. Este processo em Lask, é regido pela teoria do
“valer-para”. Sendo histérico ele ndo é puramente “diacronico”, pois manifesta, em cada momento,
uma ordem, uma expressao de um estado de coisas, uma estrutura’sincrénica”, um “valor-em-geral”
que “vale-para” um material em geral’, mas simultaneamente dotado de um fator dindmico, a prépria
modalidade”material” que da ao fendmeno juridico o seu carater acidental e particular de
uma’irracionalidade” irredutivel e uma “racionalizagdo” cabal.” FERRAZ JR., Tércio Sampaio.
Concepcao de sistema juridico no pensamento de Emil Lask. Disponivel em:
http://www.terciosampaioferrazjr.com.br/?g=/publicacoes-cientificas/171 . Acesso em 05.10.2018.

* Artigo 32 da Lei n? 12.529/11.
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O contexto histérico e as intervencdes do Estado diretamente na economia,
fizeram com que, diferente do histérico pioneiro dos Estados Unidos em relagdo ao

direito concorrencial, no Brasil o seu surgimento foi tardio.

Nesse sentido, a preocupacdao com o desenvolvimento econémico brasileiro
foi verificada em um primeiro momento, somente a partir de 1808, com a vinda de D.

Joao VI para o Brasil e a transferéncia da Corte Portuguesa.

Isso porque, o periodo anterior foi marcado pela “fase fiscalista”. Sendo o
Brasil uma colénia, ndo era interessante para Portugal o desenvolvimento
econbmico e independéncia comercial do Brasil. Nesse sentido, com a finalidade de
abastecer seus cofres, Portugal impunha para o Brasil o pagamento de impostos e

também promovia o sufocamento de suas indUstrias. **

Assim, tendo em vista a invasdo napolednica na Peninsula lIbérica, e
consequentemente a necessidade de firmar a sede do governo portugués no Brasil,
iniciou-se o fomento ao desenvolvimento econémico no pais. Entre as medidas
adotadas pode-se mencionar a fundacao do Banco do Brasil e a abertura dos portos

para nages amigas.

A primeira previsdo expressa relativa ao direito concorrencial foi com a
Constituicao de 1934, em seu artigo 15, o qual previa a garantia da liberdade
econbmica, desde que esta ndo prejudique a dignidade da pessoa humana, ou seja,

a liberdade podera ser restringida para garantir a justica social. °

Heloisa Carpena explica que apesar da Constituicdo de 34 ter dedicado um
titulo a “ordem econdbmica e social”, ndo cuidou de tratar da concorréncia em

qualquer de seus aspectos.*®

* FORGIONI, Paula A. Os fundamentos do antitruste. 92 ed. Sdo Paulo: Editora Revista dos
Tribunais, 2015. p.88.

5 “Art. 115 - A ordem econdmica deve ser organizada conforme os principios da Justica e as
necessidades da vida nacional, de modo que possibilite a todos existéncia digna. Dentro desses
limites, € garantida a liberdade econémica. ”

46 CARPENA, Heloisa. O consumidor no direito da concorréncia. Rio de Janeiro: Renovar, 2005.p.
103.
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Ja a Constituicao de 1937 trata da liberdade de iniciativa de forma mais
aprofundada, nos seguintes termos: “Art. 135 - Na iniciativa individual, no poder de
criagdo, de organizacdo e de invencao do individuo, exercido nos limites do bem
publico, funda-se a riqueza e a prosperidade nacional. A intervencao do Estado no
dominio econémico sé se legitima para suprir as deficiéncias da iniciativa individual e
coordenar os fatores da produgédo, de maneira a evitar ou resolver os seus conflitos
e introduzir no jogo das competicdes individuais 0 pensamento dos interesses da
Nacao, representados pelo Estado. A interven¢do no dominio econémico podera ser
mediata e imediata, revestindo a forma do controle, do estimulo ou da gestao direta.”

Conforme disposto acima, a Constituicdo de 37 prevé a intervencdo do
Estado em carater excepcional e ndo como regra, ou seja, o Estado somente podera
agir quando forem verificadas deficiéncias dos agentes econémicos com a finalidade
de evitar qualquer tipo de prejuizo aos interesses do Estado e para coordenar os

fatores de producéo.

Ademais, no artigo 141 veio a tipificar como crime as condutas praticadas
contra a economia popular, devendo a lei aplicar penas graves e prescrever-lhes
processos e julgamentos adequados para a punicao.

Posteriormente em 1938, depois de 50 anos de vigéncia do Sherman Act é
que surgiu a primeira lei de defesa da concorréncia brasileira, através do Decreto-Lei
n® 869 de 18 de novembro de 1938, no Governo de Getulio Vargas. A lei
apresentava natureza penal, com a previsao de penas de até 10 anos de restricdo a
liberdade, afastadas fianca e suspensao da pena.

O Decreto arrolou as condutas vedadas contra a ordem econémica, sendo
que algumas perduram até os dias de hoje, como por exemplo: vender mercadorias
abaixo do prec¢o de custo com o fim de impedir a concorréncia e celebrar ajuste para
impor determinado preco de revenda ou exigir do comprador que ndao compre de
outro vendedor. Cabe notar, porém, que os referidos dispositivos ndo chegaram a
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ser executados no ambito concorrencial, principalmente por inexistir autoridade

competente para tanto.*’

Em 22 de junho de 1945, entrou em vigéncia a Lei Malaia através do Decreto-
Lei n® 7.666, elaborado por Agamemnon Magalhaes, Ministro de Getulio Vargas e de
acordo com Paula Forgioni, o pioneiro do direito de defesa da concorréncia no
Brasil, eleito pela unanimidade dos doutrinadores' A Lei recebeu essa denominagao
em razao dos tragos fisiondmicos e da cor da pele de Agamemnon Magalhaes, que
se assemelhavam as caracteristicas orientais, de forma que acabaram por apelida-lo

de Malaio, decorrendo dai o0 nome “Lei Malaia”.*®

O referido Decreto-lei dispbe sobre os atos contrarios a ordem moral e
econbmica e apresenta carater administrativo, ndo se utilizando mais do termo

“crime contra a economia popular”, conforme normativas anteriores.

O Decreto-lei criou a Comissdao Administrativa de Defesa Econdmica
(C.A.D.E.), “6rgao autbnomo, com personalidade juridica propria, diretamente
subordinado ao Presidente da Republica” (art. 19), e apresentava as seguintes
competéncias: julgamento de praticas contrarias aos interesses da economia
nacional, ou nocivos ao interesse publico ou da coletividade, decretar e executar a
intervencdo em empresas, fiscalizar o exercicio de poder econémico, entre outras

fungdes (artigo 21).

O referido Decreto vigorou por um breve periodo de tempo (aproximadamente
3 (trés) meses), tendo em vista que com a queda de Getulio Vargas e o fim da
ditadura, o Presidente Provisério José Linhares, por entender que as disposi¢des do

Decreto-lei eram incompativeis com a tradicao brasileira, revogou o Decreto.

A Constituicao Federal de 1946 tratou amplamente da ordem econdmica,
trazendo expressamente a questdo da repressdo contra o abuso do poder
econbmico. O seu artigo 148 dispde que: “A lei reprimira toda e qualquer forma de

*” WEBBER, Marianne Mendes. Direito da Concorréncia e cooperacdo juridica internacional. Belo
Horizonte: Arraes Editores, 2015. p. 17.

48 FORGIONI, Paula A. Os fundamentos do antitruste. 92 ed. Sdo Paulo: Editora Revista dos
Tribunais, 2015. p.105-107.
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abuso do poder econ6mico, inclusive as unides ou agrupamentos de empresas
individuais ou sociais, seja qual for a sua natureza, que tenham por fim dominar os

mercados nacionais, eliminar a concorréncia e aumentar arbitrariamente os lucros. ”

A Constituicdo submeteu a ordem econ6mica aos ditames da justica social,
liberdade de iniciativa e valorizacao do trabalho humano, conforme disposto em seu

artigo 145.

O grande real marco inicial do tratamento legal do direito concorrencial no
Brasil ocorreu em 10 de setembro de 1962, quando entrou em vigéncia a Lei n®
4.137.%°

A referida Lei criou o Conselho Administrativo de Defesa Econémica (CADE),
de forma a arrolar a sua composicao, atribuicdes e competéncias. A Lei ainda tratou
de arrolar de forma exemplificativa as condutas consideradas como formas de abuso
do poder econdmico® e o estabelecimento de mecanismo de controle dos atos de
concentragao através do CADE®'.

Heloisa Carpena explica que apesar da Lei n® 4.137 ser um grande marco, a
Lei n® 4.137 ndo apresentou eficacia material significativa®, uma vez que os
processos instaurados ndo geravam repercussoes significativas no direito interno,

tendo em vista que a pratica das disposicdes era escassa ou ineficaz.

Vinicius Marques de Carvalho e Ticiana Nogueira da Cruz Lima explicam que
tal fato se deu principalmente em razao da grande interferéncia do Poder Judiciario

49 OLIVEIRA, Gesner; RODAS, Joao Grandino. Direito e Economia da Concorréncia. Sdo Paulo:

Editora dos Tribunais, 2013. p. 32.

° Podem-se mencionar condutas como: dominar os mercados nacionais ou eliminar total ou
parcialmente a concorréncia por meio de ajuste ou acordo entre empresas, ou entre pessoas
vinculadas a tais empresas ou interessadas no objeto de suas atividades; elevar sem justa causa os
precos; provocar condigdes monopolisticas ou exercer especulagao abusiva com o fim de promover a
elevacao temporaria de pecgas por meio de destruicdo ou inutilizagdo por ato préprio ou de terceiros,
de bens de produgédo ou de consumo, agambarcamento de mercadorias ou de matéria-prima; exercer
concorréncia desleal, por meio de combinacdo prévia de pregos ou ajuste de vantagens na
concorréncia publica ou administrativa.

51 Deveriam ser submetidos a aprovacdo do CADE os atos, ajustes, acordos e convengdes entre
empresas que tivessem por efeito a diminuicao do grau de concorréncia no mercado.
52 CARPENA, Heloisa. O consumidor no direito da concorréncia. Rio de Janeiro: Renovar, 2005. p.

110.
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no trabalho do érgdo de defesa da concorréncia, de forma que eram emitidas
liminares, ou proferidas decisbes no sentido de limitar ou anular as decisdes
tomadas pelo CADE ou ainda as decisdes do CADE tinham seus efeitos suspensos
em decorréncia de agdes de mandado de seguranca impetradas pelos agentes

econdmicos condenados na esfera administrativa.>®

Entre o ano 1962, ano de vigéncia da Lei n® 4.137, até o ano de 1975,
somente onze processos foram julgados pelo CADE, sendo que somente uma das
condutas apuradas foi caracterizada como abuso de poder econdmico.>*

A Constituicao de 1988 tratou da ordem econdmica e financeira no Titulo VII,
e dispds sobre os principios gerais da atividade econdmica. A Constituicdo vigente
classificou a livre concorréncia como principio econémico constitucional, estando
expressamente disposta no artigo 170, juntamente com outros principios como a

soberania nacional e a defesa do consumidor.

Posteriormente, em 27 de dezembro de 1990, com a chegada do Governo
Collor de Mello e seu pacote de medidas econémicas, foi promulgada a Lei n® 8.137,
a qual tratou de definir crimes contra a ordem tributaria, econébmica e contra as
relacdes de consumo. Em relagdo aos crimes contra a ordem econdémica, a sangao

prevista é de reclusdo de 2 a 5 anos e multa.*

Em 08 de outubro de 1991, a Medida Proviséria 204 de 2 de agosto de 1990,
foi convertido na Lei n® 8.158/91, na qual foi instituida a Secretaria Nacional de
Direito Econémico - SNDE, vinculada ao Ministério da Justica. A SNDE foi criada

com o objetivo de dar maior efetividade e eficiéncia no andamento dos processos

53 CARVALHO, Vinicius Marques de; LIMA, Ticiana Nogueira da Cruz. A Nova Lei da Concorréncia
Brasileira: comentarios sob uma perspectiva histérico institucional. Publicagcbes da Escola da AGU: A
Nova Lei do CADE. Ano IV, n. 19 (jul/2012). Brasilia: EAGU — mensal002E.

** FORGIONI, Paula A. Os fundamentos do antitruste. 92 ed. Sdo Paulo: Editora Revista dos
Tribunais, 2015. p.120.

% “Art. 4° Constitui crime contra a ordem econdmica: | - abusar do poder econdmico, dominando o
mercado ou eliminando, total ou parcialmente, a concorréncia mediante qualquer forma de ajuste ou
acordo de empresas; Il - formar acordo, convénio, ajuste ou alianca entre ofertantes, visando: a) a
fixacdo artificial de precos ou quantidades vendidas ou produzidas; b) ao controle regionalizado do
mercado por empresa ou grupo de empresas; c) ao controle, em detrimento da concorréncia, de rede
de distribuicdo ou de fornecedores. Pena - reclusao, de 2 (dois) a 5 (cinco) anos e multa. ”
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administrativos, ganhando como atribuicdo a analise das questdes concorrenciais

em conjunto com o CADE®®.

De forma a unificar a regulacédo da matéria de defesa da concorréncia, tendo
em vista que estava em vigéncia a Lei n® 8.158/91 em conjunto com as disposicoes
nao revogadas da Lei n® 4.137/62, em 11 de junho de 1994, foi promulgada a Lei n®

8.884/94, de forma a trazer sistematizacao da matéria e aperfeigoamento legislativo.

Nesse sentido, na vigéncia da referida Lei, foi verificada a consolidacdo do
Sistema Brasileiro de Defesa Econbmica e a valorizagcdo da matéria de direito

defesa da concorréncia.

Entre as principais inovagdes trazidas no ambito da Lei n® 8.884/94, pode-se

mencionar:

(a) a discriminacao das competéncias da estrutura do Sistema Brasileiro de
Defesa Econbémica (SBDC), o qual era formado pelo: (a.1) CADE, o qual
apresentava como principais competéncias decidir sobre a existéncia de infracdo a
ordem econdmica e aplicar as penalidades previstas em lei, aprovar os termos do
compromisso de cessacao de pratica e do compromisso de desempenho, bem como
determinar a SDE que fiscalize seu cumprimento, requerer ao Poder Judiciario a
execucao de suas decisdes, nos termos desta lei; firmar contratos e convénios com
orgaos ou entidades nacionais e submeter, previamente, ao Ministro de Estado da
Justica 0s que devam ser celebrados com organismos estrangeiros ou
internacionais; (a.2) Secretaria de Acompanhamento Econ6mico (SEAE), sendo
suas principais atribuicdes a emissao de parecer técnico, ndo vinculativo, a instrucao
processual conjuntamente com a SDE; e (a.3) Secretaria de Direito Econémico
(SDE), a qual apresentava como principais fungdes zelar pelo cumprimento da lei,
monitorando e acompanhando as praticas de mercado; acompanhar,

% “Art. 12 Compete & Secretaria Nacional de Direito Econémico (SNDE), do Ministério da Justica,
apurar e propor as medidas cabiveis com o propésito de corrigir as anomalias de comportamento de
setores econdmicos, empresas ou estabelecimentos, bem como de seus administradores e
controladores, capazes de perturbar ou afetar, direta ou indiretamente, os mecanismos de formacao
de pregos, a livre concorréncia, a liberdade de iniciativa ou os principios constitucionais da ordem
econdmica. Paragrafo unico. Compete, igualmente, a SNDE adotar as providéncias necessarias a
repressao das infragdes previstas na Lei n® 8.002, de 14 de margo de 1990.”
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permanentemente, as atividades e praticas comerciais de pessoas fisicas ou
juridicas que detiverem posicdo dominante em mercado relevante de bens ou
servicos, para prevenir infragdes da ordem econémica, proceder em face de indicios
de infracdo da ordem econdmica, a averiguacdes preliminares para instauracao de
processo administrativo e envia-los ao CADE para julgamento, emissdo de
pareceres nao vinculativos; entre outras fungdes previstas no artio 13 da Lei n®
8.884/94;

(b) decisdbes administrativas do CADE passaram a ter carater de titulo
executivo extrajudicial, podendo ser judicialmente executadas;

(c) previsdao do compromisso de cessacao de condutas,

(d) consolidacdo do controle dos atos de concentracbes entre os agentes

econdmicos, entre outros.

A Lei n® 8.884/94 trouxe uma grande inovacdo na estrutura juridica de
caracterizacao das infracbes administrativas a defesa da concorréncia. As infracdes
passam a ser de natureza objetiva e ndo mais de natureza penal subjetiva. Ou seja,
nao se baseia no dolo/culpabilidade, mas no nexo de causalidade (efeito ou
potencial efeito no mercado) e dano/ameaca de dano no mercado.

Tal estrutura de natureza juridica inaugura uma grande transformacao da
tutela da defesa da concorréncia no Brasil.

A partir de 02 de junho de 2012, entrou em vigor a atual lei de defesa da

concorréncia brasileira n? 12.529/11.

Na vigéncia da nova lei, a estrutura do Sistema Brasileiro de Defesa da
concorréncia foi alterada, de forma a ser composta pela Secretaria de
Acompanhamento Econémico (SEAE), a qual passou a passou a ter a fungédo de
promover a advocacia da concorréncia perante érgaos do governo e a sociedade, o
CADE e o Departamento de Estudos Econbémicos, que tem como funcéo aprimorar
as analises econ6micas e fornecer maior seguranca sobre os efeitos das decisdes
do CADE no mercado. A SDE foi extinta, sendo que suas fungbes foram
incorporadas pelo CADE, o qual passou a ser dividido entre Superintendéncia-Geral
do CADE e Tribunal Administrativo.
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A Superintendéncia-Geral do CADE desempenha agora grande parte das
fungdes que eram realizadas pela SDE e pela Seae, como a investigacdo e a
instrucao de processos de repressao ao abuso do poder econémico e a analise dos

atos de concentragao.

Em relagdo ao Tribunal do CADE compete decidir os processos
administrativos para imposicao de sangdes administrativas por infracdes a ordem
econbmica instaurados pela Superintendéncia-Geral; aprovar os termos do
compromisso de cessacao de pratica e do acordo em controle de concentracdes,
bem como determinar a Superintendéncia-Geral que fiscalize seu cumprimento;
contratar a realizacdo de exames, vistorias e estudos, apreciar processos
administrativos de atos de concentracdo econdmica, requisitar informacdes de
quaisquer pessoas, 0Orgaos, autoridades e entidades publicas ou privadas,
respeitando e mantendo o sigilo legal quando for o caso, bem como determinar as

diligéncias que se fizerem necessérias ao exercicio das suas fungdes.®’

Importante novidade foi em relacdo a andlise dos atos de concentracao, que
passou a ser prévia, ou seja, antes de consumada a operacdo, a mesma deve
passar pela andlise do CADE, que podera determinar pela sua aprovacao,

reprovacao ou ainda aprovac¢ao com restricoes.

No que diz respeito as infragcbes concorrenciais, a variacao das aliquotas de
multa diminuiu de 1% a 30% para 0,1% a 20% do valor do faturamento bruto anual
da empresa, grupo ou conglomerado obtido, no Uultimo exercicio anterior a
instauragdo do processo administrativo, no ramo de atividade empresarial em que

ocorreu a infragao.

Apesar da grande evolucado do direito de defesa da concorréncia no Brasil,
diversos assuntos ainda precisam ser aprimorados e desenvolvidos, a fim de
garantir uma maior seguranca juridica aos agentes econdmicos e maximizar 0s

efeitos ao desenvolvimento econémico e social.

*" Artigo 92 da Lei n? 12.529/11.
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1.3.2. Fungdes do Sistema Brasileiro de Defesa da Concorréncia

As principais competéncias do SBDC sao preventiva, repressiva e

educativa.*®

A competéncia preventiva do SBDC diz respeito a andlise prévia dos atos de
concentracdo, nos quais estdo inclusos fusbes, aquisicbes de controle,
incorporacgdes, entre outros. Isso porque as concentracées podem causar efeitos
anticompetitivos nos mercados, incentivo ao abuso de poder dominante, aumento do

preco de produtos e servicos.

Assim, o CADE devera analisar concretamente cada caso para decidir se
aprovara, reprovara ou ainda aprovara com restricbes os atos de concentracao
disponiveis para sua andlise. Essa analise complexa € de suma importancia, uma
vez que a aprovacao equivocada de determinada operacdo pode ainda gerar
incentivos para condutas anticoncorrenciais por parte dos agentes econémicos, de

forma a prejudicar ainda mais o mercado e os consumidores.

Observando o padrao da legislagao internacional, como nos Estados Unidos e
Unido Européia®® e com a finalidade de dar maior eficiéncia & essa competéncia, a
Lei n® 12.529/11 impds a analise prévia dos atos de concentracdo, ou seja,
anteriormente da consumacéao da operacao deve haver a analise do CADE. Caso os
agentes econbmicos nao respeitem essa regra é configurado o instituto do “gun
jumping” e as partes ficam obrigadas ao pagamento de multa no valor entre R$ 60

%8 Conselho Administrativo de Defesa Econdmica. Disponivel em: http://www.cade.gov.br/acesso-a-
informacao/institucional/copy of competencias. Acesso em 13.08.2018.

> A prética, até entdo inédita no Brasil, ja era corriqueira nos Estados Unidos e na Unido Europeia e
representou uma tentativa do CADE de atuar em uma postura mais eficiente e ostensiva, em
consonancia com a tendéncia internacional. (BAGNOLI, Vicente; ANDERS, Eduardo C. Nova lei do
Cade e os atos de concentragao. Jornal Valor Econémico. Sao Paulo. 29 de maio de 2012.

A legislacdo norte-americada ja previa a notificagdo prévia dos atos de concentragdo desde 1976.
Conforme explica Anada Souza e Fabiano Lara, “a notificagcdo prévia dos atos de concentragéo nos
Estados Unidos foi instituida pelo Hart-Scott-Rodino Act em 1976. Apds quase trinta anos de sua
vigéncia e aplicagdo, William Blumenthal, entdo General Counsel da Federal Trade Comission (FTC)
apresentou, no Seminario Anual de Direito Antitruste, realizado em Nova lorque em Novembro de
2005, uma proposta de releitura do instituto do gun jumping.” (SOUZA, Anada Portes; LARA, Fabiano
Teodoro de Resende. Analise Prévia dos Atos de Concentragéo: até onde ir antes da aprovacéo do
ato? Disponivel em: http://www.publicadireito.com.br/artigos/?cod=7fe61f156a674de0 . Acesso em
05.10.2018)
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mil (sessenta mil reais) e R$ 60 milhdes (sessenta milhdes de reais), possibilidade
de nulidade da operacdo e também de abertura de processo administrativo

sancionador para investigacao do ocorrido.

Trata-se de relevante fungdo do SBDC, uma vez que a prevencao eficiente de
praticas anticompetitivas evita a necessidade do 6rgao de defesa da concorréncia

agir repressivamente, impondo sangdes.

O SBDC agira repressivamente quando forem verificadas condutas ilicitas
anticoncorrenciais que prejudicarem ou que poderiam prejudicar o mercado. As
condutas podem ser coordenadas, como no caso de cartel, ou unilaterais, como no

caso de preco predatério, venda casada, entre outros.

Diversas sao as sang¢des que podem ser aplicadas na condenacdo dos
agentes econbémicos, sendo a principal a imposi¢cao de multa. No caso de pessoas
juridicas, a multa pode variar entre 0,1% (um décimo por cento) a 20% (vinte por
cento) do valor do faturamento bruto anual da empresa; no caso de multa para as
pessoas fisicas consideradas como administradoras pode variar entre 1% (um por
cento) a 20% (vinte por cento) daquela aplicada a empresa; e |l - no caso das
demais pessoas fisicas ou juridicas de direito publico ou privado, bem como
quaisquer associacoes de entidades ou pessoas constituidas de fato ou de direito,
ainda que temporariamente, com ou sem personalidade juridica, que ndo exercam
atividade empresarial, ndo sendo possivel utilizar-se o critério do valor do
faturamento bruto, a multa sera entre R$ 50.000,00 (cinquenta mil reais) e R$
2.000.000.000,00 (dois bilhdes de reais).

O artigo 38 da Lei n® 12.529/11 elenca ainda outras san¢cdes que podem ou
nao ser aplicadas aos agentes econdmicos, dependendo da gravidade do caso,
sendo elas: (a) publicacdo, em meia pagina e a expensas do infrator, em jornal
indicado na decisdo de extrato da decisdo condenatoéria; (b) proibicao de contratar
com instituicdes financeiras oficiais e participar de licitacdo tendo por objeto
aquisi¢des, alienagdes, realizacdo de obras e servicos, concessdao de servicos
publicos, na administracdo publica federal, estadual, municipal e do Distrito Federal,
bem como em entidades da administracao indireta, por prazo nao inferior a 5 (cinco)
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anos; (c) a inscrigdo do infrator no Cadastro Nacional de Defesa do Consumidor; (d)
recomendacgdo a outros 6rgaos publicos competentes para que néo seja concedido
ao infrator o parcelamento de tributos federais por ele devidos ou que sejam
cancelados de forma integral ou parcial incentivos fiscais ou subsidios publicos,
cisdo da sociedade, transferéncia de controle societario, venda de ativos ou mesmo
a cessacao parcial da atividade, a proibicdo de exercer o comércio em nome proprio
ou como representante de pessoa juridica, pelo prazo de até 5 (cinco) anos, seja
concedida licenca compulséria de direito de propriedade intelectual de titularidade do
infrator, quando a infragdo estiver relacionada ao uso desse direito.

Por fim, a funcdo educativa pode ser interpretada como sendo um
desincentivo para a pratica de condutas anticoncorrenciais, diante das altas multas

gue os agentes econémicos precisam arcar quando realizam tais condutas.

Ainda a funcédo educativa do SBDC ¢ a de instruir e informar os agentes
econbmicos e pessoas fisicas sobre as condutas anticoncorrenciais, incentivar e
estimular estudos e pesquisas académicas sobre o tema, firmando parcerias com
universidades, institutos de pesquisa, associacdes e 6rgdaos do governo; realizar ou
apoiar cursos, palestras, seminarios e eventos relacionados ao assunto; editar

publicacdes, como a Revista de Direito da Concorréncia e cartilhas.

Uma das principais expressdes dessa fungcdo sdo as Cartilhas e Guias
elaborados e disponibilizados pelas autoridades de defesa da concorréncia, no
sentido de informar, educar, orientar e criar diretrizes tanto para os agentes
econbmicos como para 0s agentes publicos se basearem diante de determinadas

circunstancias.

Por fim, importante mencionar que a atuacdo do CADE se dara no sentido de
proteger a concorréncia € nao o0 concorrente, ou seja, “sé sera acionado quando a
concorréncia no mercado estiver sendo afetada. Se o conflito entre duas empresas

nao causar impacto suficiente na concorréncia naquele mercado, ou seja, se 0 seu
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efeito ndo for difuso, ndo ha intervencao do Direito da Concorréncia naquela disputa

que tem caréater estritamente privado.”®°

1.3.3. Primeiras Cartilhas do CADE e Guias

Ja em 1996 com o objetivo de estudar e difundir o tema do direito de defesa
da concorréncia foi elaborada a Primeira Cartilha do CADE em colaboragao entre a
Pontificia Universidade Catodlica de Sao Paulo (PUC/SP), Pensamento Nacional das
Bases Empresariais (PNBE) e o CADE, com o entdo Presidente do CADE, Prof.
Gesner de Oliveira e posteriormente ainda reeditada com o Presidente Jodo
Grandino Rodas (ANEXOS VIl e VIII).

As Cartilhas tiveram um papel muito importante para a disseminagdo do
direito da concorréncia, educagdo e conhecimento dos agentes econdmicos para

orientar suas condutas.

As Cartilhas abordavam educativamente de forma clara e simples, diretrizes
gerais e orientacdes para os agentes econGmicos terem conhecimento da lei de
defesa da concorréncia e saberem como podem e devem agir em casos de atos de

concentracdo ou condutas anticoncorrenciais.

Esse momento também foi de extrema importancia, porque foi realizado o
primeiro convénio do CADE com uma Faculdade de Direito, a Pontificia
Universidade Catoélica de Sao Paulo — PUC/SP, o qual foi coordenado por mim, com
a finalidade dos alunos em seu periodo de férias trabalharem e terem contato direto

com a matéria e o 6rgao de defesa da concorréncia.

O convénio teve inspiracdo no programa Summer Program em Washington,
através do qual, os melhores alunos das faculdades norte-americanas podem
estagiar nos érgaos de governo em Washington, no periodo de férias de veréo.

% Disponivel em: http://www.fazenda.gov.br/centrais-de-conteudos/publicacoes/apostilas/advocacia-
da-concorrencia/4-seae introducao direito concorrencia.pdf. Acesso em: 12.09.2018.
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Posteriormente esse convénio evoluiu para o chamado PINCADE (Programa
de Intercdmbio do Conselho Administrativo de Defesa Econbmica), o qual €&
destinado para estudantes de graduacdao e pés-graduacdo de todo o pais nas
diversas areas do conhecimento, especialmente de ciéncias juridicas, ciéncias

econdmicas, relacdes internacionais e administragao.

Através desse intercambio sdo dadas oportunidades aos estudantes de
vivenciarem as atividades cotidianas do CADE, explorando assuntos técnicos e

processuais que estdo em voga no tema de defesa da concorréncia.

O principal objetivo do PinCade € difundir e fortalecer a cultura de defesa da
concorréncia, promover a cooperacao cientifica e estimular discussées e estudos

académicos sobre o tema no plano nacional e internacional.

As referidas primeiras cartilhas do CADE evoluiram para os Guias do CADE.
Os Guias nao sao vinculativos e ndo apresentam carater de norma, de forma que

sao diretrizes e melhores praticas relativas ao direito concorrencial.

O CADE deixa claro ainda que as praticas e procedimentos descritos nos
Guias podem ser alterados a juizo de conveniéncia e oportunidade da autoridade de

defesa da concorréncia, a depender das circunstancias do caso concreto.

Atualmente séo 5 (cinco) os Guias elaborados pelo CADE, os quais abordam
0s seguintes temas: andlise de atos de concentragdo horizontal, analise da
consumacao prévia de atos de concentracao econdmica, programas de compliance,
termos de compromisso de cessacao para casos de cartel e leniéncia. O Guia de
remédios estd em fase de finalizacdo, de forma que somente foi disponibilizada a

sua versao preliminar.
1.3.4. Estrutura do CADE

O CADE é uma autarquia em regime especial com funcado judicante, com
jurisdicdo em todo o territério nacional. E vinculado ao Ministério da Justica e
Seguranca Publica, com sede e foro no Distrito Federal.
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Cabe notar que apesar de ser uma autarquia em regime especial, o CADE
nao é uma agéncia reguladora da concorréncia, e sim uma autoridade de defesa da

concorréncia.

Sua responsabilidade € julgar e punir administrativamente em instancia Unica
pessoas fisicas e juridicas que pratiquem infracbes a ordem econbémica, nao
havendo recurso para outro 6rgao; além de analisar atos de concentracado, de modo
a evitar excessiva concentracdo que possa afetar negativamente o aspecto
competitivo de determinado mercado. Nao estdo dentre as atribuicdes da autarquia
regular precos e analisar os aspectos criminais das condutas que investiga; e suas
atividades nao se confundem com a defesa do consumidor (Procon, SENACON e

etc), dos trabalhadores, ou outras politicas publicas.®’

Conforme artigo 5° da Lei n? 12.529/11 o CADE é constituido por trés érgaos:
(i) Superintendéncia-Geral do CADE; (ii) Tribunal Administrativo de Defesa

Econémica e o (iii) Departamento de Estudos Econémicos.

A Superintendéncia-Geral do CADE exerce papel de extrema relevancia e
responsabilidade tanto no ambito dos atos de concentracdo como das condutas
anticoncorrenciais, estando suas competéncia arroladas no artigo 13 da Lei de
concorréncia, destacando-se: (a) apuracao e investigacao de infracdes a ordem
econbmica, instaurar e instruir processo administrativo para imposicao de sangdes
administrativas por infragdes a ordem econémica, decidir pelo arquivamento dos
autos; (b) instaurar o procedimento para apurac¢ao de ato de concentragao, processo
administrativo para analise de ato de concentragdo econémica, podendo impugnar
ou aprova-los perante o Tribunal do CADE; (c) propor termo de compromisso de
cessacao de pratica por infragcdo a ordem econémica, submetendo-o a aprovacao do
Tribunal, e fiscalizar o seu cumprimento; (d) requerer ao Poder Judiciario mandado
de busca e apreensao de objetos; (e) realizar inspecdo na sede social,
estabelecimento, escritorio, filial ou sucursal de empresa investigada, de estoques,

objetos, papéis de qualquer natureza, assim como livros comerciais, computadores e

¢ Conselho Administrativo de Defesa Econdmica. Disponivel em: http://www.cade.gov.br/acesso-a-
informacao/publicacoes-institucionais/cartilha-do-cade.pdf . Acesso em 04.10.2018.
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arquivos eletrbnicos, podendo-se extrair ou requisitar copias de quaisquer

documentos ou dados eletronicos.

O Plenario do CADE ou Tribunal Administrativo de Defesa Econdmica é
formado pelo Presidente e 6 (seis) Conselheiros, sendo que todos sdo nomeados
pelo Presidente da Republica e sabatinados pelo Senado, devendo ter mais de 30
(trinta) anos de idade, reputacao ilibada e notério saber juridico ou econémico (art.
6° da Lei n® 12.529/11).

Diferente do que previa a lei concorrencial passada, a qual determinava o
mandato de 2 anos aos Conselheiros, permitida a reconducéao, de acordo com o §1°
do art. 62 da Lei n® 12.529/11, o mandato dos Conselheiros e do Presidente agora é

de 4 (quatro) anos, sendo vedada a reconducao.

O artigo 92 da Lei n® 12.529/11 arrola as competéncias e fung¢des do Tribunal,
sendo as principais: (a) julgar infracbes a ordem econbmica, decidindo pela
condenagdo dos representados ou arquivamento do caso, além de impor o
pagamento de multas e demais penalidades previstas em lei; (b) apreciar processos
administrativos de atos de concentracdo econdmica, podendo decidir pela sua
aprovagado, rejeicdo ou ainda pela aprovagdo com restricbes; (c) apreciar e
homologar os termos de compromisso de cessacao de pratica por infracdo a ordem
econbmica; (d) apreciar e homologar os acordo em controle de concentragdes.

Os votos entre os Conselheiros e Presidente apresentam o mesmo peso, de
forma que as decisdes do CADE sao tomadas pela maioria, devendo sempre contar
com a presenga minima de 4 (quatro) membros, com quérum de deliberacdo minimo

de 3 (trés) conselheiros.

O Departamento de Estudos Econbémicos do CADE é dirigido por um
Economista-Chefe, que deve ser indicado conjuntamente pelo Superintendente-
Geral do CADE e pelo Presidente do Tribunal, devendo apresentar ilibada reputacao

e notdrio conhecimento econémico.®®

62812 do art. 92 da Lei n® 12.529/11.
6 Art. 172 da Lei n? 12.529/11.
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Serd de incumbéncia do Economista-chefe a elaboragcdo de estudos e
pareceres econdmicos, de oficio ou por solicitacdo do Plenario, do Presidente ou do
Conselheiro-Relator ou da Superintendéncia-Geral do CADE®*. O Departamento néo
apresenta poder de voto.

A Procuradoria-Geral do CADE e o Ministério Publico Federal também
exercem papéis de destague na defesa da concorréncia que merecem ser

apontados.

A Procuradoria-Geral apresenta atuacdo junto ao CADE competindo-lhe as
seguintes competéncias (a) representar o CADE em juizo judicial e
extrajudicialmente, (b) promover a execu¢ao das condenacdes do CADE; (c) emitir
sempre que solicitado parecer juridico nos processos do CADE, entre outras

competéncias arroladas no artigo 15 da Lei n® 12.529/11.

A Procuradoria € representada pelo Procurador-Chefe, o qual é nomeado
pelo Presidente da Republica, depois de aprovado pelo Senado Federal, devendo
ter mais de 30 (trinta) anos de idade, com notério conhecimento juridico e reputacéo

ilibada.®® O Procurador-Chefe também nzo tem direito a voto.

A atuacdo do Ministério Publico Federal também é requisitada pelo SBDC,
principalmente no que diz respeito a emissdo de pareceres Nnos processos
administrativos para imposicado de sangdes administrativas por infracbes a ordem
econbmica, de oficio ou a requerimento do Conselheiro-Relator. Assim sera
designado pelo Procurador-Geral da Republica um membro do Ministério Publico
Federal para esta qualidade.®®

1.4. DAS CONDUTAS ANTICONCORRENCIAIS E ATOS DE CONCENTRAGCOES

® Art. 172 da Lei n? 12.529/11.
%5 Art. 162 da Lei n? 12.529/11.
% Art. 20 da Lei n? 12.529/11.
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Conforme ja detalhado anteriormente, as principais atribuicdes do Sistema
Brasileiro de Defesa da Concorréncia sdo a prevencao e repressao de abuso de
poder econdmico, condutas anticoncorrenciais e concentragdo de mercado e funcao

educativa.

Nesse sentido, o CADE fiscaliza a atuagdo das empresas que detém poder de
mercado para que ndo haja incentivos para as mesmas atuarem de forma
coordenada com demais empresas para garantir interesses proprios, ou mesmo de
forma unilateral, alterando fatores essenciais do funcionamento do mercado, como o

preco, quantidade, qualidade do produto/servico.®’

O direito de defesa da concorréncia adota a teoria da responsabilidade
objetiva, ou seja, serdo enquadradas como infracbes a ordem econ6mica, quaisquer
condutas, independente de culpa, que visam alterar de forma artificial a relacdo de
livre concorréncia do mercado, ou seja, qualquer conduta que rompa com do
equilibrio da ordem do mercado ou que tenha potencial para tanto.®®

Para a aplicacdo de sancéo pelo érgao de defesa da concorréncia, ndao é
necessaria a comprovacao dos efeitos causados pelo agente econdémico, bastando
simplesmente o propdésito, ou seja, a potencialidade dos mesmos em prejudicar o
mercado em questao e consequentemente os consumidores. Assim basta que seja
verificado o efeito desejado ou esperado, mas nao necessariamente, possivel de ser
alcancado.®®

Nesse mesmo sentido, o artigo 36 da Lei n? 12.529/11, dispde sobre quando
sdo configuradas as condutas anticoncorrenciais, de forma que sado aquelas que
podem, mesmo que potencialmente, produzir os seguintes efeitos: (a) limitar, falsear
ou de qualquer forma prejudicar a livre concorréncia ou a livre iniciativa; (b) dominar
mercado relevante de bens ou servicos; (c) aumentar arbitrariamente os lucros; e (d)

exercer de forma abusiva posigdo dominante.

 PEREITA NETO, Caio Mario da Silva; CASAGRANDE, Paulo Leonardo Direito Concorrencial:
doutrina, jurisprudéncia e legislagdo. Sao Paulo: Saraiva, 2016. p. 19 e 20.

8 FONSECA, Jodo Bosco Leopoldino da. Lei de protegdo da concorréncia: comentarios a lei
antitruste. Rio de Janeiro: Forense, 1995.p. 87.

69 TAUFICK, Roberto Domingos. Nova Lei Antitruste Brasileira — A Lei 12.529/11 Comentada e a
Andlise Prévia no Direito da Concorréncia. Rio de Janeiro: Forense; Sao Paulo: Método, 2012. p. 150.



47

No §3° do mesmo artigo, de forma exemplificativa, sdo listadas condutas que
serdo consideradas como infracbes a ordem econémica, caso resultarem ou forem
capazes de resultar nos cenarios previstos no caput do mesmo artigo’®. E pacifico o
entendimento de que é essencial a verificacdo de relacdo entre as condutas
previstas no §3° e os resultados ou possiveis resultados previstos no caput do artigo

36 da Lei n® 12.529/11, de forma que devem ser analisados de forma conjunta.”’

Os ilicitos concorrenciais podem ser classificados como praticas unilaterais,
realizadas de forma individual por apenas uma empresa, quando a mesma
apresenta poder de mercado e consegue sozinha alterar artificialmente padrdes
importantes do mercado, ou praticas coordenadas, quando ha mais de uma empresa

" § 30 As seguintes condutas, além de outras, na medida em que configurem hipétese prevista
no caput deste artigo e seus incisos, caracterizam infracdo da ordem econbmica: | - acordar,
combinar, manipular ou ajustar com concorrente, sob qualquer forma: a) os pregos de bens ou
servicos ofertados individualmente; b) a produgéo ou a comercializagdo de uma quantidade restrita ou
limitada de bens ou a prestacdo de um ndmero, volume ou frequéncia restrita ou limitada de servigos;
c) a divisdo de partes ou segmentos de um mercado atual ou potencial de bens ou servigos,
mediante, dentre outros, a distribuicdo de clientes, fornecedores, regides ou periodos; d) pregos,
condicdes, vantagens ou abstencdo em licitagdo publica; Il - promover, obter ou influenciar a adogao
de conduta comercial uniforme ou concertada entre concorrentes; Il - limitar ou impedir o acesso de
novas empresas ao mercado; IV - criar dificuldades a constituigdo, ao funcionamento ou ao
desenvolvimento de empresa concorrente ou de fornecedor, adquirente ou financiador de bens ou
servigos; V - impedir 0 acesso de concorrente as fontes de insumo, matérias-primas, equipamentos
ou tecnologia, bem como aos canais de distribuicdo; VI - exigir ou conceder exclusividade para
divulgacao de publicidade nos meios de comunicagao de massa; VIl - utilizar meios enganosos para
provocar a oscilagdo de pregos de terceiros; VIII - regular mercados de bens ou servigos,
estabelecendo acordos para limitar ou controlar a pesquisa e o desenvolvimento tecnoldgico, a
producédo de bens ou prestacdo de servigos, ou para dificultar investimentos destinados a produgéo
de bens ou servicos ou a sua distribuigcao; IX - impor, no comércio de bens ou servigos, a
distribuidores, varejistas e representantes pregos de revenda, descontos, condi¢ées de pagamento,
quantidades minimas ou maximas, margem de lucro ou quaisquer outras condicdes de
comercializagdo relativos a negécios destes com terceiros; X - discriminar adquirentes ou
fornecedores de bens ou servicos por meio da fixagdo diferenciada de precgos, ou de condicoes
operacionais de venda ou prestacdo de servigos; X| - recusar a venda de bens ou a prestagéo de
servigos, dentro das condigées de pagamento normais aos usos e costumes comerciais; Xl - dificultar
ou romper a continuidade ou desenvolvimento de relagdes comerciais de prazo indeterminado em
razdo de recusa da outra parte em submeter-se a clausulas e condi¢gdes comerciais injustificaveis ou
anticoncorrenciais; XIlII - destruir, inutilizar ou agambarcar matérias-primas, produtos intermediarios ou
acabados, assim como destruir, inutilizar ou dificultar a operacdo de equipamentos destinados a
produzi-los, distribui-los ou transporta-los; XIV - agambarcar ou impedir a exploracdo de direitos de
propriedade industrial ou intelectual ou de tecnologia; XV - vender mercadoria ou prestar servigos
injustificadamente abaixo do preco de custo; XVI - reter bens de produgédo ou de consumo, exceto
para garantir a cobertura dos custos de produgdo; XVII - cessar parcial ou totalmente as atividades da
empresa sem justa causa comprovada; XVIII - subordinar a venda de um bem a aquisicao de outro ou
a utilizacdo de um servigo, ou subordinar a prestagdo de um servico a utilizagdo de outro ou a
aquisicao de um bem; e XIX - exercer ou explorar abusivamente direitos de propriedade industrial,
intelectual, tecnologia ou marca.”

" ANDERS, Eduardo Caminati (org.) et al. Comentarios a nova lei de defesa da concorréncia: Lei
12.529, de 30 de novembro de 2011. Sao Paulo: METODO, 2012, p. 360.
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envolvida e sao realizados acordos entre elas para lucrarem mais, retirarem

concorrentes do mercado, dividirem mercado, entre outras condutas.

As condutas também sao classificadas como condutas horizontais quando
envolvem empresas concorrentes € que operam no mesmo mercado relevante, tanto
material/produto como geografico, ou pode ser vertical, quando as condutas afetam
elos distintos da cadeia, como, por exemplo, a relagdo entre distribuidor e

revendedor.

O ilicito de cartel é a mais grave infragdo & ordem econdémica existente’?,
sendo entdo a de maior preocupacdo para as autoridades de defesa da
concorréncia, tendo em vista que essa pratica implica em maior risco de restricdes a
concorréncia entre 0s agentes econémicos, e consequentemente maiores prejuizos
aos consumidores. Esta preocupacdo ainda recede uma sobre-atencdo quando o

cartel ocorre em face de licitagdes publicas.

Conforme denominacdo do préprio CADE, cartel é “qualquer acordo ou
pratica concertada entre concorrentes para fixar precos, dividir mercados,
estabelecer quotas ou restringir produgcédo, adotar posturas pré-combinadas em
licitacdo publica, ou que tenha por objeto qualquer variavel concorrencialmente
sensivel. Os cartéis, por implicarem aumentos de precos e restricdo de oferta e
nenhum beneficio econbmico compensatério, causam graves prejuizos aos
consumidores, tornando bens e servicos completamente inacessiveis a alguns e

desnecessariamente caros para outros. ”"®

Conforme mencionado na Cartilha do CADE, de acordo com estudos da
Organizacdo de Cooperacdao e Desenvolvimento Econémico — OCDE, os cartéis

2 Organizagdo para Cooperagdo e Desenvolvimento Econdmico. Sintese: Cartéis: seus danos e
punicdes efetivas. Disponivel em: http:/www.oecd.org/competition/cartels/1935129.pdf . Acesso em
13.07.2017.

" Conselho Administrativo de Defesa Econdmica. Cartlha do CADE. Disponivel em:
http://www.cade.gov.br/servicos/perguntas-frequentes/perguntas-sobre-infracoes-a-ordem-economica
Acesso em 05.09.2017.
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geram um sobre-preco estimado entre 10% (dez por cento) e 20% (vinte por cento)

comparado ao preco em um mercado competitivo.”*

A OCDE publicou estudo também que verificou que entre os anos de 1996 e
2000, os 16 maiores casos de cartéis analisados afetaram o comércio em valor

excedente a US$ 55 bilhdes em todo o mundo.”
Outros ilicitos concorrenciais, também merecem destaque:

A vedacao a conduta de preco predatério estd expressamente prevista no
artigo 36, §3°, XV da Lei n? 12.529/11, em que ¢ ilicito o ato de “vender mercadoria
ou prestar servicos injustificadamente abaixo do pre¢co de custo”. Importante
mencionar que a venda de mercadoria abaixo do custo, ndo € caracterizada em si
como ilicito, essa pratica somente sera punivel caso tenha como finalidade ou tenha

potencialidade de produzir os resultados previstos no artigo 36 da mesma Lei.”

Para a caracterizagdo de preco predatdério é necessario verificar uma
racionalidade econémica para tanto, tendo em vista que nessa pratica o agente
econbmico deve suportar custos elevados durante um periodo de tempo. Nesse
contexto no documento “Aspectos Recentes da Jurisprudéncia do CADE”, a
autoridade de defesa da concorréncia entende que “para a definicdo de uma
conduta de preco predatdrio, ndo bastaria uma comparacéao vis-a-vis precos. Dentre
as caracteristicas estruturais a serem analisadas, caberia uma avaliacdo da
capacidade de recuperagao dos lucros “a posteriori”, depois de atingido o objetivo da
predacdo.””’ Essa recuperacdo dos lucros seria decorréncia da eliminagéo de seus

concorrentes.

" Conselho Administrativo de Defesa Econdmica. Cartlha do CADE. Disponivel em:

http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/cartilha-do-cade.pdf. ~ Acesso
em 13.07.2017.

”® Organizagdo para Cooperacdo e Desenvolvimento Econdmico. Sintese: Cartéis: seus danos e
punicdes efetivas. Disponivel em: http:/www.oecd.org/competition/cartels/1935129.pdf . Acesso em
13.07.2017.

’® Nem sempre a pratica do prego abaixo do custo tem por finalidade ou apresenta potencialidade de
prejudicar a livre concorréncia, como por exemplo as promogdes de queima de estoque, conduta
essa plenamente justificavel do ponto de vista econémico.

7 Conselno Administrativo de Defesa Econdmica. CADE em nlUmeros. Disponivel em:
http://www.cade.gov.br/acesso-a-informacao/auditorias-1/auditorias-anexos/antes 2003/ii.pdf

Acesso em 21.07.2017.
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A venda casada por sua vez esta disposta no 36, §3°, XVIIl da Lei n®
12.529/117 e é caracterizada quando o vendedor obriga que o consumidor adquira
outro produto/servico, juntamente com o produto/servico desejado, com a finalidade
de alavancar poder de mercado de um mercado para dominar outro, eliminando

concorrentes.”®

No que diz respeito as condenacdes de condutas anticompetitivas em geral
no CADE, no ano de 2017 (janeiro até junho), verifica- se o montante de R$
53.571.650,09 (cinquenta e trés milhdes quinhentos e setenta e um mil, seiscentos e
cinquenta reais e nove centavos).®’ Cabe notar que nesse valor ndo estdo inclusos
os Acordos de Compromisso de Cessacado de Conduta celebrados entre o CADE e
os investigados, em que os mesmos confessam a participacdo na conduta
investigada, se comprometem a colaborar com a investigacdo e pagam uma
contribuicdo pecuniaria, as quais somam, nesse mesmo periodo, o valor de R$
343.465.151,46 (trezentos e quarenta e trés milhdes, quatrocentos e sessenta e
cinco mil, cento e cinquenta e um reais e quarenta e seis centavos.)®

Em relagdo a analise dos atos de concentragao, tal atividade € de extrema
importancia uma vez que evita que empresas e conglomerados se juntem de modo a
formarem estruturas empresariais que faciltem a adocdo de condutas

anticoncorrenciais ou o exercicio do abuso de poder de mercado.

Cabe a autoridade de defesa da concorréncia o estudo e analise especifico e
detalhado de cada caso concreto, uma vez que 0s mesmos atos de concentracao
que prejudicam o mercado, podem também gerar eficiéncias e beneficios, como por
exemplo, a reducdo dos custos de logistica e distribuicdo, ou do ganho de escala
nas operagoes. Nesse sentido, cada caso deve ser analisado de forma concreta e

8 «XVIII - subordinar a venda de um bem a aquisicao de outro ou a utilizagdo de um servigo, ou
subordinar a prestacao de um servigo a utilizagdo de outro ou a aquisicdo de um bem;”

® Conselho Administrativo de Defesa Econdmica. Disponivel em: http://www.cade.gov.br/acesso-a-
informacao/publicacoes-institucionais/cartilha-do-cade.pdf. Acesso em 21.07.2017.

Conselho Administrativo de Defesa Econ6mica. CADE em numeros. Disponivel em:
http://cadenumeros.cade.gov.br/QvAJAXZfc/opendoc.htm?document=Painel%2F CADE%20em%20N
%C3%BAmeros.qvw&host=QVS%40srv004q6774&anonymous=true. Acesso em 13.07.2017.

8 Conselho Administrativo de Defesa Econdmica. CADE em nlUmeros. Disponivel em:
http://cadenumeros.cade.gov.br/QvAJAXZfc/opendoc.htm?document=Painel%2F CADE%20em%20N
%C3%BAmeros.qvw&host=QVS%40srv004q6774&anonymous=true. Acesso em 13.07.2017.
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levando-se em consideracdo as especificidades de cada mercado e as
particularidades das empresas envolvidas na operagao.

O artigo 90 da Lei n® 12.529/11, prevé expressamente quais sao as
operacdes que configuram os atos de concentracdo: (i) duas ou mais empresas
anteriormente independentes se fundem; (i) uma ou mais empresas adquirem,
direta ou indiretamente, por compra ou permuta de agdes, quotas, titulos ou valores
mobiliarios conversiveis em agdes, ou ativos, tangiveis ou intangiveis, por via
contratual ou por qualquer outro meio ou forma, o controle ou partes de uma ou
outras empresas; (iii) uma ou mais empresas incorporam outra ou outras empresas;
ou (iv) duas ou mais empresas celebram contrato associativo, consorcio ou joint

venture.

A Portaria Interministerial n® 994 de 30 de maio de 2012 determina que os
atos de concentragdo que deverdo obrigatoriamente passar pela aprovacao prévia
do 6rgao de defesa da concorréncia, sdo os que em pelo menos um dos grupos
envolvidos na operacdo tenha registrado faturamento bruto anual ou volume de
negdécios total no Brasil, no ano anterior a operacao, equivalente ou superior a R$
750 milhdes (setecentos e cinquenta milhdes), e pelo menos outro grupo envolvido
na operagao tenha registrado faturamento bruto anual ou volume de negocios total
no Brasil, no ano anterior a operacdo, equivalente ou superior a R$ 75 milhdes
(setenta e cinco milhdes).

Ainda cabe notar que, caso seja verificada a consumacdo do ato de
concentragdo anteriormente a aprovagdo do CADE é caracterizado o gum jumping®
e as empresas envolvidas serdo punidas com imposicao de multa pecuniaria em

valores que variam entre R$ 60.000,00 (sessenta mil reais) e R$ 60.000.000,00

8 Gum jumping é um termo utilizado pela literatura estrangeira e adotado pelo CADE, para tratar da
consumacéao de atos de concentragdao econémica antes da decisao final da autoridade antitruste, de
forma que as partes ficam obrigadas a absterem-se de concluir o ato de concentracdo antes de
finalizada a analise prévia do CADE. Como atividades que podem levar a caracterizacdo da
consumagcao prévia de atos de concentragdo econémica (gun jumping), pode-se mencionar: troca de
informacdes concorrencialmente sensiveis entre as partes (estratégias competitivas, carteira de
clientes, planos de aquisi¢des futuras, entre outros), a integracdo prematura das atividades das
partes envolvidas no ato de concentragdo e a consumacao efetiva de ao menos parte da operagéo
antes da sua devida aprovagdo pela autoridade antitruste. (CONSELHO ADMINISTRATIVO DE
DEFESA ECONOMICA/CADE. Guia para andlise da consumagéao prévia de atos de concentragdo
econOmica. Brasilia, 2015)
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(sessenta milhdes de reais), valor esse que sera determinado pelo CADE com base
nos seguintes fatores: condicdo econémica dos envolvidos, dolo, ma-fé e potencial

anticompetitivo da operacgao.

Ademais, as empresas correm o risco de ser determinada a nulidade da
operacao, além da possibilidade de abertura de processo administrativo contra as

mesmas.

Nesse sentido, até que seja proferida decisdo final do CADE sobre
determinada operacdo, as partes devem manter as estruturas fisicas e as condi¢cdes

competitivas inalteradas.

CAPITULO 2. DOS INTERESSES TRANSINDIVIDUAIS / METAINDIVIDUAIS E
DOS DIREITOS HUMANOS

2.1 DOS INTERESSES TRANSINDIVIDUAIS/METAINDIVIDUAIS

Em relagéo a questao terminolégica de qual termo seria o termo mais correto:
transindividuais ou metaindividuais cabe notar que tanto a doutrina, como a
jurisprudéncia adotam ambas as expressées como sinbnimas, de forma que se

referem a interesses de grupos.

Conforme explica Hugo Nigro Mazzilli, entre o interesse publico e o interesse
privado, existem os interesses transindividuais, os quais “excedem o &ambito
estritamente individual, mas ndo chegam a constituir interesse publico.”® Nesse

sentido Hugo Mazzili explica:

“Demonstrou-se, inicialmente, a existéncia de uma categoria intermediaria,
na qual se compreendiam interesses coletivos, ou seja, aqueles referentes a
toda uma categoria de pessoas (como os conddminos de um edificio de
apartamentos, os sécios de uma empresa, 0s membros de uma equipe
esportiva, o0s empregados do mesmo patrdo). Sao interesses
metaindividuais, porque atingem grupos de pessoas que tém algo em
comum. Ora os que as unem é estarem na mesma situagdo de fato (por
exemplo, as pessoas lesadas pela explosdo da mesma usina nuclear), ora é
a circunstancia de compartilharem a mesma relagao juridica (como os

8 MAZZILI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001. p. 43.
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consorciados que sofrem o mesmo aumento ilegal das prestagdes).
Contudo, mesmo dentro dessa categoria intermediaria,foi possivel
estabelecer distingdo entre os interesses que atingem uma categoria
determinada de pessoas (ou, pelo menos, determinavel) e os que atingem
um grupo indeterminado de individuos (ou de dificil determinag:e"lo).”84

Importante notar que além do interesse transindividual ser caracterizado por
compartilhar diversos titulares individuais, no @mbito processual, € reconhecido que
0 acesso a Justica deve ser realizado por um processo coletivo, com a finalidade de

evitar decisdes contraditérias e tornar os processos mais eficientes.

Constitucionalmente os interesses transindividuais ou metaindividuais estao

previstos em seu artigo 129, IlI:

“Art. 129. Sao fungdes institucionais do Ministério Publico:

lll - promover o inquérito civil e a agao civil publica, para a protegdo do
patrimonio publico e social, do meio ambiente e de outros interesses difusos
e coletivos;”

Conforme é possivel notar da leitura do artigo acima, a Constituicao Federal
nao explica e conceitua 0 que seriam esses interesses, de forma que a matéria
somente foi aprofundada com a vigéncia da Lei n? 8.078/90 (Cdédigo de Defesa do
Consumidor - CDC), a qual dispde sobre a protecdo do consumidor, em seu artigo

81, conforme transcrito abaixo:

Artigo 81. A defesa dos interesses e direitos dos consumidores e das
vitimas podera ser exercida em juizo individualmente, ou a titulo coletivo.
Paragrafo Unico. A defesa coletiva sera exercida quando se tratar de:

| - interesses ou direitos difusos, assim entendidos, para efeitos deste
cddigo, os transindividuais, de natureza indivisivel, de que sejam titulares
pessoas indeterminadas e ligadas por circunstancias de fato;

Il - interesses ou direitos coletivos, assim entendidos, para efeitos deste
cédigo, os transindividuais, de natureza indivisivel de que seja titular grupo,
categoria ou classe de pessoas ligadas entre si ou com a parte contraria por
uma relagao juridica base;

lll - interesses ou direitos individuais homogéneos, assim entendidos os
decorrentes de origem comum.

O artigo 21 da Lei n® 7.374/85, que disciplina a Acao Civil Publica, prevé a
aplicagéao dos dispositivos do Titulo Il do CDC (concernente a defesa do consumidor

em juizo) a referida acao, consignando o seguinte:

8 MAZZILI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001. p. 5.
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“Art. 21. Aplicam-se a defesa dos direitos e interesses difusos, coletivos e
individuais, no que for cabivel, os dispositivos do Titulo Ill da Lei que
instituiu o Codigo de Defesa do Consumidor.”

José Marcelo Menezes Vigliar explica que os interesses metaindividuais séo
classificados quanto a sua natureza, de acordo com as suas peculiaridades:

“Os interesses metaindividuais sdo passiveis de serem catalogados: ou no
rol dos interesses individuais homogénios, ou no rol dos interesses
coletivos, ou no rol dos interesses difusos. Basta concluir se tratam de
interesses indivisiveis, ou divisiveis; se resultam de uma origem fatica
comum, ou resultam de uma mesma relacdo juridica, enfim ha de se
analisar as particularidades de cada um desses interesses metaindividuais,
e assim, identificar a sua natureza.”®®

Nesse contexto, passa-se a explicar detalhadamente os interesses coletivos,

interesses individuais homogénios e os interesses difusos.

2.1.1 Interesses difusos

De acordo com o Cédigo de Defesa do Consumidor, considera-se interesse
ou direito difuso aquele transindividual, de natureza indivisivel, de que sejam
titulares pessoas indeterminadas e ligadas por circunstancias de fato (artigo 81,

paragrafo unico, inciso | do CDC).

Conforme explica Isabella Franco, os interesses difusos sdo de interesse a
toda uma categoria de pessoas, porém nao ha como determinar de forma precisa
quais os individuos que estariam por eles unidos, ou seja, a lesdo atinge namero
indeterminado de pessoas. Nesse sentido, o objeto é indivisivel e a satisfacao do

interesse de um individuo aproveita a todos em conjunto.®®

Nesse sentido corrobora José Marcelo Menezes Vigliar:

8 VIGLIAR, José Marcelo. A tutela dos interesses metaindividuais. 22 ed. Sao Paulo: CPC, 1998. p.
22.

8 GUERRA, Isabella Franco. A¢éo civil publica e 0 meio ambiente. Rio de Janeiro: Forense, 2000. p.
36-37.
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“(...) conjunto de interesses individuais onde cada um dos elementos do
grupo indeterminado de §)7essoas, possui 0 seu interesse, mas que guardam
pontos comuns entre si.”

Como exemplo de interesse difuso é possivel mencionar o0 meio ambiente, ou
seja, em uma situacdo em que uma fabrica emite poluentes téxicos e prejudica
moradores de uma determinada comunidade. Ou ainda caso relacionado com o
direito do consumidor, em que determinada propaganda seja enganosa levando ao
erro os espectadores.

Conforme é possivel verificar nos exemplos mencionados acima é impossivel
a identificacdo de quais seriam os integrantes da coletividade que foram
prejudicados. Todos tem o direito de viver em um ambiente saudavel e equilibrado.

Assim, os interesses difusos podem dizer respeito até a toda a humanidade.®®
Ainda, todos os envolvidos estao ligados por uma circunstancia fatica.

Ademais, importante mencionar que a defesa dos interesses difusos, “quando
realizada, aproveitara inclusive aqueles que, como no hipotético e burlesco exemplo,

‘renunciarem” a “parcela” que “lhes cabe” (sendo que tal “parcela, no exemplo dado,

é incomensuravel.”®

Nesse raciocinio bem resume José Marcelo Menezes Vigliar:

“pode-se afirmar que direitos difusos sdo os interesses em que os titulares
nao sao passiveis de ser determinados ou determinaveis e se encontram
ligados por meras circunstancias de fato ainda que ndo muito precisas. Sao
interesses indivisiveis e, embora comuns a uma categoria mais ou menos
abrangente de pessoas, ndo se pode afirmar, com precisdo, a quem
pertengam, tampouco a parcela destinada a cada um dos integrantes desse
grupo indeterminado.”®

87 VIGLIAR, José Marcelo. A tutela dos interesses metaindividuais. 22 ed. Sao Paulo: CPC, 1998. p.
22.

8 MANCUSO, Rodolfo de Camargo. Interesses difusos: conceito e legitimacdo para agir. 3 ed. Sdo
Paulo: Revista dos Tribunais, 1994. p. 68.

8 VIGLIAR, José Marcelo. Acao Civil Publica. 52 ed. Sdo Paulo: Atlas, 2001. p, 46.

%0 VIGLIAR, José Marcelo. Agao Civil Publica. 52 ed. Sao Paulo: Atlas, 2001. p, 47,
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2.1.2. Interesses coletivos

Em consonancia com o artigo 81, paragrafo Unico, inciso Il, da Lei n®
8.078/90, diferente dos interesses difusos, os interesses coletivos sao relativos a
uma categoria determinada, ou determinavel de pessoas, ou seja, referentes a um
grupo, classe ou categoria de individuos que estdo relacionados a uma mesma

relacao juridica e ndo somente por meras situacoes faticas.

Assim como os interesses difusos, os interesses coletivos apresentam como
caracteristica a indivisibilidade, ou seja, o tratamento entre os membros de uma
mesma categoria sempre sera o0 mesmo, de forma que se atendido o interesse de
um dos integrantes do grupo, consequentemente o interesse de todos serao também
atendidos. Assim, se apenas um membro da categoria pleitear determinado bem
juridico, beneficiara toda a categoria ou classe.

Enio de Moraes da Silva define os direitos coletivos como sendo:

“Os interesses coletivos, por sua vez, referem-se a interesses do homem
enquanto componente de um grupo, estando ligados ao fendémeno
associativo; sao dirigidos aos fins institucionais do grupo. Os interesses
coletivos apresentam como caracteristicas: a existéncia de uma
organizagao que torne possivel a coesdo; afetagao dos interesses a grupos
determinados ou determinaveis; o conflito de interesses oferece contornos
precisos; seus titulares sdo determinados ou pelo menos determinaveis.”"

O interesse coletivo € referente a uma realidade coletiva, podendo ser

referente a profissao, familia, categoria, entre outros.

Como exemplo de interesses coletivos pode-se mencionar: (a) agéo civil
publica promovida por um grupo de trabalhadores de determinada fabrica em busca
de melhores condicdes de trabalho; (b) direito de alunos de determinada escola de
que seja mantida a qualidade de ensino durante seu curso; (C) associacado de
portadores de necessidades especiais, como por exemplo, no caso de deficientes

visuais®.

o SILVA, Enio Moraes. O Estado federado na defesa dos interesses transindividuais. Sdo Paulo:
Centro de Estudos da Procuradoria Geral do Estado de S&o Paulo, 2005.p. 11.

92 Exemplos de jurisprudéncia: REsp 1.315.822/RJ; REsp 985.258/RS; REsp 94810 MG.
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2.1.3. Interesses individuais homogénios

Os interesses individuais homogénios sao decorrentes de determinado fato
comum que interligam os seus titulares e visam tutelar os interesses individuais
subjetivos de cada pessoa, ou seja, trata-se de direito divisivel, ou individualmente

variavel entre os integrantes do grupo.

Nesse instituto os grupos, categorias ou classes sao determinados ou
determinaveis e sao oriundos das mesmas circunstancias de fato, diferenciando-se
nesse quesito dos interesses coletivos, que tem a sua base uma relacéo juridica

comum.

“Os interesses que compartilham os titulares dos interesses individuais
homogénios sao divisiveis, cindiveis, passiveis de ser atribuidos a cada um
dos interessados, na propor¢do que cabe a cada um deles, mas que, por
terem uma origem comum (a homogeneidade decorre dessa origem
comum), sdo tratados coletivamente (...).”93

Esse mesmo entendimento é adotado pela jurisprudéncia, conforme disposto
abaixo:

“Os direitos individuais homogéneos, por definicdo legal, referem-se a um
nimero de pessoas ainda ndo identificadas, mas passivel de ser
determinado em um momento posterior, e derivam de uma origem comum,
do que decorre a sua homogeneidade. - A origem comum
dos direitos individuais homogéneos versados neste processo consiste na
cobranca indevida de valores referentes aos fretes dos veiculos novos
adquiridos das empresas concessionarias de veiculos e administradora de
consoércio por inameros consumidores.” (STJ - RESP: 761114 RS
2005/0060864-7, Relator: Ministra NANCY ANDRIGHI, Data de Julgamento:
03/08/2006, T3 - TERCEIRA TURMA, Data de Publicagao: DJ 14.08.2006 p.
280)

Hugo Nigro Mazzilli utiliza como exemplo de direito individual homogénio a
compra por diversos consumidores de veiculos produzidos com o mesmo defeito de
série. Nessa situacao o que liga os consumidores € o fato de todos terem comprado

9 VIGLIAR, José Marcelo. Agao Civil Publica. 52 ed. Sdo Paulo: Atlas, 2001. p. 54.
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o mesmo lote com defeito, sendo que cada integrante do grupo tem direito divisivel a
reparagdo devida.**

O autor aprofunda ainda seu entendimento afirmando:

“Em outras palavras, é ébvio que ndo apenas os interesses coletivos, em
sentido estrito, tém origem numa relagdo juridica comum. Também nos
interesses difusos e individuais homogéneos ha uma relagdo juridica
subjacente que une o respectivo grupo; contudo, enquanto nos interesses
coletivos, propriamente ditos, a lesdo ao grupo provém diretamente da
propria relagéo juridica, questionada no objetivo da agéo coletiva, ja nos
interesses difusos ou individuais homogéneos, a relagdo juridica é
questionada apenas como causa de pedir, com vista a reparagdo de um
dano fatico indivisivel (como nos interesses difusos) ou, as vezes, até
mesmo divisivel (como nos interesses individuais homogéneos).”95

Os interesses individuais homogéneos sao passiveis de serem defendidos
numa unica demanda. Importante notar que nao se trata de litisconsorcio, o qual é
caracterizado pelas varias demandas com pluralidade subjetiva, mas de uma Unica
demanda.

2.2. RELACAO ENTRE OS INTERESSES DIFUSOS E OS DIREITOS HUMANOS

Nao ha um momento exato referente ao nascimento dos direitos humanos. Os
direitos humanos surgiram da necessidade de limitagdo e controle dos abusos do
Estado, de forma que verificou-se a necessidade de congregar os principios basicos

e essenciais para garantir & sociedade uma existéncia digna.*

Os direitos humanos podem ser conceituados como “(...) um conjunto de
direitos considerado indispensavel para uma vida humana pautada na liberdade,
igualdade e dignidade. Os direitos humanos sdo os direitos essenciais e

indispensaveis a vida digna.™’

% MAZZILLI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001. p. 50.

% MAZZILLI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001. p. 50.

% DE MORAES, Alexandre. Direitos Humanos Fundamentais: teoria geral, comentarios aos arts. 1° a
5¢ da Constituicdo da Republica Federativa do Brasil, doutrina e jurisprudéncia. 92 ed. Sao Paulo:
Atlas, 2011. p. 1.

o7 RAMOS, André de Carvalho. Curso de Direitos Humanos. 2ed. ver., atual. e ampl. — Sdo Paulo:
Saraiva, 2015. p. 27.
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Canotilho aprofunda ainda mais essa definigdo, atribuindo duas vertentes aos

direitos humanos:

“(1) constituem, num plano juridico-objectivo, normas de competéncia
negativa para o0s poderes publicos, proibindo fundamentalmente as
ingeréncias destes na esfera juridica individual; (2) implicam, num plano
juridico-subjetivo, o poder de exercer positivamente direitos fundamentais
(liberdade positiva) e de exigir omissées dos poderes publicos, de forma a
evitar agressdes lesivas por parte dos mesmos (liberdade negativa).”*®

Em relagdo a terminologia empregada, importante notar que a Constituicao
Federal adota diferentes termos que apresentam como finalidade a garantia da
dignidade da pessoa humana, entre eles: direitos e garantias fundamentais®,
direitos e liberdades fundamentais'®, direitos e liberdades constitucionais'®’, direitos
fundamentais da pessoa humana'®, direitos da pessoa humana'®, direitos e

garantias individuais'%*.

Cabe notar, porém, que ha prevaléncia ao termo “direitos humanos” por se
tratar de género das demais terminologias, em observancia ao artigo 49, Il da
Constituicao Federal, a qual prevé que a Republica Federativa do Brasil rege-se nas
suas relacoes internacionais por diversos principios, entre eles a prevaléncia dos

direitos humanos.

O termo direitos humanos é género por se tratar de direito caracterizado pela
protecado internacional e por sua universalidade, de forma que independem de

normatizacao interna e devem ser garantidos para todas as pessoas.

% CANOTILHO, J.J. Gomes. Manual de direito constitucional. ‘42 ed. Coimbra: Coimbra Editora,
1990. p. 138.

% Titulo Il da Constituicio Federal.

100 «Art, 52 XLI - a lei punird qualquer discriminacdo atentatéria dos direitos e liberdades
fundamentais;”

10T «Art. 52 LXXI - conceder-se-4 mandado de injungdo sempre que a falta de norma regulamentadora
torne inviavel o exercicio dos direitos e liberdades constitucionais e das prerrogativas inerentes a
nacionalidade, & soberania e a cidadania;”

192 «Art. 17. E livre a criacdo, fusdo, incorporacdo e extincdo de partidos politicos, resguardados a
soberania nacional, o regime democratico, o pluripartidarismo, os direitos fundamentais da pessoa
humana e observados os seguintes preceitos.”

103 «“Art. 34. A Unido nao intervira nos Estados nem no Distrito Federal, exceto para: VIl - assegurar a
observéancia dos seguintes principios constitucionais: b) direitos da pessoa humana;”

104 «Art. 60. A Constituicio podera ser emendada mediante proposta: IV - os direitos e garantias
individuais.”
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Importante notar que ndo existe um rol taxativo de direitos humanos, isso
porque eles sado dinamicos e variam de acordo com o contexto histérico,
necessidades e desenvolvimento dos seres humanos, assim quando surgem novas
demandas sociais, novos direitos sdo inseridos na lista de direitos humanos,

independente da matéria.

Nesse mesmo sentido, Bruna Garcia e Rafael Lazari indicam que a primeira
caracteristica dos direitos humanos é a sua observancia para todas as ciéncias:

“Os direitos humanos séo, contudo, inerentes a filosofia, a sociologia, a
politica, a fisica nuclear, a biomedicina, a geografia, a histéria, a
matematica, a economia, a farmacologia, dentre tantas outras ciéncias. Nao
ha mais se conceber, repete-se, num Estado dito “democratico”, um purismo
conceitual para os direitos humanos, como algo hermeticamente livre das
contribui¢cdes que todas as ciéncias podem efetuar, tdo importante quanto a
Corte de Haia sao as pesquisas cientificas que conseguem fazer “brotar”
comida em solo climaticamente hostil; tdo apreciavel quanto o repudio aos
crimes de guerra e genocidio sdo as campanhas que impedem que a
diarreia e a coélera continuem a dizimar criancas recém nascidas; tao
desprezivel quanto os Estados que rotineiramente violam direitos de seus
cidadaos sdo as armas bélicas que continuam a deixar no ar um cheiro de
poélvora misturado a sangue.”®

Como outras caracteristicas dos direitos humanos, pode-se citar:
historicidade, universalidade, inalienabilidade, imprescritibilidade, irrenunciabilidade,
inviolabilidade, indivisibilidade, complementaridade, interdependéncia, efetividade,
relatividade e limitabilidade.

A historicidade diz respeito ao conjunto de momentos e acontecimentos que
formaram e formam as nuancas dos direitos humanos. Isso significa que os direitos
humanos ndo sao decorrentes de somente um acontecimento isolado, mas sim

resultado de todo um processo ao longo do tempo.

Dessa caracteristica & possivel presumir também que os direitos humanos
sdo dinamicos, mutaveis e evoluem em conformidade com as demandas da

sociedade, estando em constante evolucao e aperfeicoamento.

% GARCIA, Bruna Pinotti; De Lazari, Rafael. Manual de Direitos Humanos.Salvador: Editora
JusPodivm, 2014, p. 40.
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A universalidade é referente a destinacao dos direitos fundamentais, de forma
a englobar todos os seres humanos, independente de raga, credo, ideologia.

Todos sem excecdo tem direito a garantia dos direitos fundamentais e
consequentemente a uma vida digna, existem porém minorias que merecem
atencao especial e especifica, por estarem em situacdo de hipossuficiéncia e/ou
maior desprotecdo, como os idosos (Estatuto do Idoso Lei n® 10.741/03), lei para
coibir a violéncia doméstica e familiar contra a mulher ( Lei Maria da Penha n®
11.340/06); Lei de defesa do consumidor (Lei n® 8.078/90); entre outras normativas.

Importante notar que as normativas mencionadas acima nao sao referentes a
a garantia de privilégios ou protecdo setorial de apenas alguns grupos, mas

significam a garantia de equivaléncia de direitos entre maiorias e minorias.

Os direitos humanos sao intransferiveis e inegociaveis, por isso sao
caracterizados como inalienaveis, ou seja, nao podem ser negociados em troca de

valor financeiro.

Sao também imprescritiveis, ou seja, ndo deixam de existir em razdo da

decorréncia do tempo, de forma que sdo sempre exerciveis.

Em relacdo a caracteristica da irrenunciabilidade, significa dize que o titular de
um direito fundamental ndo pode dispor desse direito ou da sua titularidade. Porém,
ha excecdes, uma vez que é permitida a renancia temporaria dos direitos humanos,
desde que decorrente de um caso concreto de conflito de direitos efetivamente
instalado, aplicando-se o principio da proporcionalidade entre o direito fundamental e

o direito que se pretende proteger.

Um exemplo é o caso dos reality shows (Ex; Big Brother Brasil, A Fazenda),
em que os participantes, renunciam por um determinado periodo ao direito da
inviolabilidade da imagem, privacidade e intimidade, por desejarem receber o prémio

oferecido.'®

1% ALEXANDRINO, Marcelo; PAULO, Vicente. Direito Constitucional descomplicado. 22 ed. Rio de
Janeiro: Impetus. p. 102.
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Os direitos humanos sao inviolaveis, ou seja, ndo podem deixar de ser

observados por disposicdes infraconstitucionais ou atos de autoridade publica.

Por fim, os direitos humanos sao indivisiveis'®’, sendo considerado como um

unico conjunto de direitos que ndao podem ser analisados de maneira isolada, de

forma que os seus direitos devem ser garantidos conjuntamente, ou seja, é

insuficiente respeitar alguns direitos humanos e outros ndo. Na pratica, a violagao de

um direito vai afetar o respeito por muitos outros.

Nesse sentido explica Dalmo de Abreu Dallari'%:

"Nao existe respeito a pessoa humana e ao direito de ser pessoa se nao for
respeitada, em todos os momentos, em todos os lugares e em todas as
situagbes a integridade fisica, psiquica e moral da pessoa. E ndo ha
qualquer justificativa para que umas pessoas sejam mais respeitadas do
que outras."

Ademais a indivisibilidade é expressamente prevista no dmbito da Declaragdo e
Programa de Acdo de Viena de 1993 (ANEXO IX)'%°:

“5. Todos os direitos humanos sao universais, indivisiveis interdependentes
e interrelacionados. A comunidade internacional deve tratar os direitos
humanos de forma global, justa e equitativa, em pé de igualdade e com a
mesma énfase. Embora particularidades nacionais e regionais devam ser
levadas em consideracdo, assim como diversos contextos histéricos,
culturais e religiosos, é dever dos Estados promover e proteger todos os
direitos humanos e liberdades fundamentais, sejam quais forme seus
sistemas politicos, econdmicos e culturais”.

Os direitos humanos englobam uma série de garantias e direitos que

representam os direitos civis, politicos, econdmicos, culturais e sociais.

197 Conferéncia Mundial realizada em Teerd em 1968. "Como os direitos humanos e as liberdades
fundamentais sao indivisiveis, a realizagdo dos direitos civis e politicos sem o gozo dos direitos
econdmicos, sociais e culturais torna-se impossivel." Proclamacdo de Teerd, paragrafo 13 (cf.
CANGCADO TRINDADE, Anténio Augusto. A protecdo internacional dos direitos humanos:
fundamentos juridicos e instrumentos basicos. Sao Paulo: Saraiva, 1991. p. 123).

1% DALLARI, Dalmo de Abreu. Viver em sociedade. Sdo Paulo: Moderna. 1995. p. 13

1% Disponivel em: http://www.pge.sp.gov.br/centrodeestudos/bibliotecavirtual/instrumentos/viena.htm .

Acesso em: 08.10.2018.
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Sao verificados os direitos de liberdade dos individuos os quais sdo oponiveis
contra o préprio Estado, de forma que cabe ao Estado proteger a esfera de

autonomia do individuo e nao exercer de forma abusiva o seu poder.

Esse direito garante que a atuacéo do Estado seja somente no sentido de ser
o “guardido das liberdades, permanecendo longe de qualquer interferéncia no
relacionamento social.”’’® Ou seja, o Estado somente deveria atuar diante de
ameaca de direito.

O direito da liberdade dos individuos englobam tanto os direitos civis, como
direito a vida, a liberdade, a propriedade privada, seguranca, entre outros; como 0s
direitos politicos, garantindo ainda a liberdade de participacao dos cidadaos na vida
do Estado e na formacao da vontade geral.

Os direitos humanos garantem ainda os direitos sociais, econémicos e
culturais, os direitos coletivos ou de coletividades, implicando em obrigacdes
positivas do Estado.

Ha também a preocupacgédo no sentido de preservacdo do género humano,
garantindo-lhe, dentre outros, o direito ao desenvolvimento, a paz, ao meio ambiente
saudavel e a comunicacdo. O STF explica esse direito como materializagcdo dos
“poderes de titularidade coletiva atribuidos genericamente a todas as formacdes

sociais, consagrando o principio da solidariedade."

André de Carvalho Ramos explica ainda que os referidos direitos sao
oriundos da constatagdo da vinculagdo do homem ao planeta Terra, com recursos
finitos, divisdo absolutamente desigual de riquezas em verdadeiros circulos viciosos
de miséria e ameacas cada vez mais concretas a sobrevivéncia da espécie

humana.''?

1o ARAUJO, Luiz Alberto David: NUNES JUNIOR, Vidal Serrano.Curso de Direito Constitucional. 32
ed. ver. amp., Sdo Paulo: Saraiva, 1990, p. 77.

" STF, MS 22.164-SP, rel. Min. Celso de Mello, DJ 17-11-1995, p. 39206

"2 RAMOS, André de Carvalho. Curso de Direitos Humanos. 2ed. ver., atual. e ampl. — S&o Paulo:
Saraiva, 2015. p. 56.
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Como exemplos, pode-se mencionar:

(a) Ambito internacional: direito & paz, o direito ao desenvolvimento, ao meio
ambiente, ao patriménio comum da humanidade e a autodeterminagdo dos

POVOS.

(b) Orbita interna brasileira: direito ao meio ambiente, ao patriménio cultural, ao
patriménio publico e social, ao consumidor, a probidade administrativa, a
crianga e ao adolescente, aos idosos e aos indios.

E possivel notar que integram os direitos humanos os direitos transindividuais,
sejam eles difusos ou coletivos. Os direitos de solidariedade ou transindividuais, séo
integrados, dentro outros, pelo direito ao desenvolvimento, ao meio ambiente, ao

patriménio comum da humanidade e a autodeterminagéao dos povos.

Assim os direitos transindividuais integram o rol dos denominados direitos
humanos e possibilitam, de um lado a preservacao do individuo e sua integracédo ao

meio social, e de outro a manutencao e o desenvolvimento da propria sociedade.

Em seu artigo 1° a Declaracdo Universal dos Direitos Humanos (ANEXO
X)"3 a qual foi adotada e proclamada pela Assembleia Geral das Nagdes Unidas/
ONU (resolucao 217 A lll) em 10 de dezembro 1948, engloba indiretamente todos os
direitos difusos e coletivos que se inserem dos direitos humanos, uma vez que “traz
em sentido genérico o dever de agir com espirito de fraternidade em relacdo aos

demais.”" "

Nesse sentido, além dos direitos individuais, os direitos humanos visam a
protecdo da coletividade, da sociedade como um todo, visando a implantagdo da
dignidade e bem comum.

3 Artigo |. Todas as pessoas nascem livres e iguais em dignidade e direitos. S4o dotadas de razio e
consciéncia e devem agir em relagdo umas as outras com espirito de fraternidade. Disponivel em:
https://www2.senado.leq.br/bdsf/bitstream/handle/id/508144/000992124.pdf?sequence=1 . Acesso em
08.10.2018.

"% GARCIA, Bruna Pinotti; De Lazari, Rafael. Manueal de Direitos Humanos.Salvador: Editora
JusPodivm, 2014, p. 95.
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Pode-se concluir que os direitos transindividuais sdo um prolongamento dos
direitos humanos, uma vez que apresentam como fim a dignidade da pessoa

humana e assegurar os direitos da coletividade..''
Nesse mesmo sentido corrobora Carlos Weis:

Na realidade, os direitos humanos globais sdo tipicos interesses difusos
positivados ou direitos difusos. Enquadram-se plenamente nas
caracteristicas gerais comuns a todos os interesses transindividuais, ja
descritas acima, que constituem uma nova classificacdo das relacdes
juridicas, para além do esquema individualista dual, dentro do qual podem
caber inimeros direitos substantivos, desde que as demandas que regulem
possuam os mesmos elementos construidos pela doutrina e referendados
pela legislacdo. ''®

Assim, os direitos transindividuais pertencem aos direitos humanos, os quais

sao relacionados aos temas da liberdade, igualdade e fraternidade.

Conforme explica Marcelo Novelino, os direitos humanos “sao direitos
transindividuais destinados a protecdo do género humano. Nas palavras de Celso

Mello, materializam poderes de titularidade coletiva atribuidos genericamente a

todas as formagdes sociais.”' !’

“A rigor os interesses humanos sociais sempre estiveram presentes no
horizonte dos interesses difusos e coletivos, como ja dizia Mauro Cappelletti
na década de setenta, em seu sagrado “Formazioni sociali e interessi di
grupo davanti alla giustizia civile”, em que destacava o carater difuso de
direitos a saude, a seguranga social, a ndo sofrer discriminagdo, entre
outros encontrados nas Constituicbes democraticas modernas e em
declaracées internacionais dos direitos do homem.''®

2.2.2. Dignidade da pessoa humana

'S DIREITO, Wanda Vianna. A Defesa dos Interesses difusos. Revista da Faculdade de Direito da
Universidade do Estado do Rio de Janeiro. Rio de Janeiro. N° 1, p. 369-388, 1993.

"® WEIS, Carlos. Os Direitos humanos e os interesses transindividuais. Disponivel em:
http://www.pge.sp.gov.br/centrodeestudos/bibliotecavirtual/Congresso/xtese3.htm. Acesso em
17.07.2018.

"7 NOVELINO, Marcelo. Direito Constitucional, 32 ed., S4o Paulo: Método, 2009, p. 362/364.

18 WEIS, Carlos. Os Direitos humanos e os interesses transindividuais. Disponivel em:
http://www.pge.sp.gov.br/centrodeestudos/bibliotecavirtual/Congresso/xtese3.htm. Acesso em
17.07.2018.
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Na Antiguidade Classica o conceito de dignidade da pessoa humana estava
diretamente relacionado com o status, posi¢dao que o individuo ocupa na sociedade.

“No pensamento filoséfico e politico da antiguidade classica, verifica-se que
a dignidade da pessoa humana dizia, em regra, com a posicao social
ocupada pelo individuo e seu grau de reconhecimento pelos demais
membros da comunidade, dai poder falar-se em uma quantificacdo e
modulacdo da dignidade, no sentido de admitir a existéncia de pessoas
mais dignas ou menos dignas” "

Na Grécia Antiga as criancas nascidas com alguma deficiéncia eram atiradas
de um morro para que nao atrapalhassem aos demais, ou seja, pessoa deveria ser

respeitada apenas enquanto conseguisse produzir.

Antigamente o conceito de dignidade da pessoa humana era muito precario,
tendo se desenvolvido fortemente até os dias de hoje.

Mesmo a definicdo cristd do termo “dignidade da pessoa humana”, a qual
trouxe a nogao de globalizar, universalizar esse tema, na pratica era muito limitada,
uma vez que permanecia nas sociedades cristds a escraviddo e inferioridade das

mulheres em relagdo aos homens.'?

A Declaragao Universal dos Direitos Humanos, em seu predmbulo trouxe
importante disposicdo a respeito da dignidade da pessoa humana como um valor

universal, inerente a todos os seres humanos:

“Considerando que o reconhecimento da dignidade inerente a todos os
membros da familia humana e de seus direitos iguais e inalienaveis é o
fundamento da liberdade, da justi¢a e da paz no mundo,”

A Constituicao de 1988 trouxe a dignidade da pessoa humana como sendo
um dos fundamentos do Estado Democratico de Direito, conforme seu artigo 19,

inciso IlI.

"9 SARLET, Ingo Wolgang. Dignidade da pessoa humana e direitos fundamentais na Constituicao
Federal de 1998. 3 ed. rev., atual. e ampl. Porto Alegre: Livraria do Advogado. 2004, p. 30.

120 LIMA JUNIOR, Jayme Benvenuto. Os direitos humanos econdmicos, sociais e culturais. Rio de
Janeiro: Renovar, 2001. p. 222.
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O referido termo aparece ainda em outras disposi¢cées da Magna Carta, como
no artigo 170 “Art. 170. A ordem econbmica, fundada na valorizagdo do trabalho
humano e na livre iniciativa, tem por fim assegurar a todos existéncia digna,

conforme os ditames da justica social, observados os seguintes principios:”

“Assim, a dignidade da pessoa humana consiste na qualidade intrinseca e
distintiva de cada ser humano, que o protege contra todo tratamento
degradante e discriminagdo odiosa, bem como assegura condi¢cdes
materiais minimas de sobrevivéncia. Consiste em atributo que todo
individuo possui, inerente a condicdo humana, ndo importando qualquer
outra condlgao referente a nacionalidade, opgéo politica, orientacdo sexual,
credo etc.

Existem duas vertentes no que diz respeito a observancia da dignidade da
pessoa humana. A vertente negativa diz respeito ao direito do ser humano de néo
sofrer ofensas, torturas, tratamentos desumanos ou qualquer tipo de discriminacéo,

s

enquanto a vertente positiva é referente a garantia da existéncia de condi¢cdes
materiais minimas de sobrevivéncia, sendo que estdo englobados o direito a

educacao, saude, acesso a justica.

De acordo com José Afonso da Silva, a dignidade da pessoa humana impde-
se como valor central do ordenamento juridico brasileiro, em suas palavras

“epicentro axioldgico do nosso ordenamento constitucional”.'??

Wagner Balera também defende a importancia da dignidade da pessoa
humana como fonte do sistema juridico, tendo em vista ser um valor fundado na

ética:

“A dignidade humana é o valor fonte de todo o sistema juridico e invariante
axiolégica que anima a interpretacdo e integracdo de todos os demais
valores referidos no Predmbulo da Lei Suprema. Sua origem e seu
fundamento encontra-se, inclusive, acima da Constituicao. »123

2 RAMOS, André de Carvalho. Curso de Direitos Humanos. 2ed. ver., atual. e ampl. — Sdo Paulo:
Saraiva, 2015. p. 74.

122 SILVA, José Afonso da. A dignidade da pessoa humana como valor supremo da democracia.
Rewsta de Direito Administrativo. Rio de Janeiro, v. 212, p. 89-94, abr./jun. 1998. p. 92.

Escola de Governo. Disponivel em:
http://www.escoladegoverno.org.br/attachments/2139_Aula%2016%20-%2025-09%20-
%20A%20Politica%20de%20previd%C3%AAncia%20social%20-%20Wagner%20Balera.pptx. Acesso
em 04.10.2018.
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Na obra “O Capitalismo Humanista”, Ricardo Sayeg e Wagner Balera
explicam a convergéncia dos direitos do homem em prol da dignidade da pessoa

humana:

“Todos os direitos do homem convergem para o especifico direito objetivo
natural da dignidade da pessoa humana, e por desdobramento da dignidade
planetaria, de modo que a concretizacdo destas, é também o melhor
atestado da satisfacdo plena dos direitos subjetivos naturais. Logo os
direitos humanos estdo enquadrados no realismo juridico e ndo se
interpretam, mas se concretizam - isto é, executam-se diante das
realidades com o fim especifico da consecugao objetiva e tangivel do direito
da dignidade da pessoa humana. Dai a procedéncia atribuida a dignidade
da pessoa humana sobre toda ordem juridica, tal como é pacifico na
jurisprudéncia do STF ao demonstrar que tal proeminéncia néo é atributo da
positivagdo, mas do imperativo de direito objetivo inato do homem e de
todos os homens.” '**

2.2.3. Pleno emprego

A busca do pleno emprego esta relacionada ao direito ao trabalho e busca
para preservar o nivel de emprego. Trata-se de principio constitucional de suma
importancia, tendo em vista que € a partir dele sédo distribuidos e garantidos outros

direitos fundamentais relacionados a dignidade da pessoa humana.

Martinho Botelho e Luis Alexandre Winter explicam no que consiste o pleno

emprego.

“De um modo geral, pleno emprego em teoria econdmica representa uma
conjuntura temporal e espacial na qual a populacdo economicamente ativa
(PEA) consegue implementar o maximo de volume de atividade laboral
capaz de ser exercido, ou seja, consiste em situacdo na qual todos os
cidaddos que procuram emprego, efetivamente, encontram-no em um
vsistema econdmico.”'®

Essa situagao poder ser melhor entendida através da andlise dos graficos
dispostos abaixo:

124 SAYEG, Ricardo; BALERA, Wagner. O capitalismo humanista. Petrépolis: KBR Editora Digital
Ltda., 2011. p. 117.

125 BOTELHO, Martinho Martins; WINTER, Luis Alexandre. O principio Constitucional da busca pelo
pleno emprego: alguns apontamentos em direito econdmico brasileiro. Revista Thesis Juris, Sdo
Paulo, V.3, N.1, pp. 55-74, jan/junho.2014. p. 59.
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Adotando-se a escola classica econbémica, da analise do grafico percebe-se
gue o pleno emprego ocorrera no ponto de equilibrio entre a demanda e a oferta dos
fatores de producao. Ou seja, se atingird o pleno emprego quando uma sociedade

consegue aplicar todos os fatores de producdo que possui disponivel com o
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casamento entre o nivel de oferta e demanda, de forma que nédo ha excesso de

recursos ofertados tampouco excesso de demanda sobre tais produtos.

Nao existiria entdo desperdicio dos fatores de producdo, nem do capital e
nem mao de obra, ndo existindo entdo desemprego e consequentemente garantiria

o bem-estar social e a dignidade do ser humano.'?®

Importante notar que o referido ponto de equilibrio € muito dificil de ser
alcancado, uma vez que a demanda e oferta dos fatores de producao podem variar
também em decorréncia de mudancas artificiais do mercado causadas pelos

agentes econdmicos.

A concorréncia e competitividade dos agentes econdmicos nos mercados sao
essenciais para atingir esse ponto de equilibrio, nesse sentido sao vedadas qualquer
tipo de infragdes contra a ordem econémica como, por exemplo: limitar, falsear ou
de qualquer forma prejudicar a livre concorréncia ou a livre iniciativa; dominar
mercado relevante de bens ou servigos; aumentar arbitrariamente os lucros; exercer

de forma abusiva posicdo dominante.

Ademais, vélido avaliar também o momento e o contexto histérico da
sociedade, os quais também exercerdo grande influéncia na busca do pleno
emprego e consequentemente do bem-estar da sociedade. A fase atual da
sociedade, que trata-se de uma sociedade capitalista de massa pds-industrial e
“internetizada”, necessita de uma analise complexa e detalhada da microeconomia
neoclassica que podem contemplar contribuicbes de grandes economistas desde
Adam Smith'®, David Ricardo'?®, John Maynard Keynes'®®, Karl Marx'*°, Luigi

133

Zingales'', Thomas Piketty'®?, Mariana Mazzucato'®, entre outros.

126 BOTELHO, Martinho Martins; WINTER, Luis Alexandre. O principio Constitucional da busca pelo
pleno emprego: alguns apontamentos em direito econdmico brasileiro. Revista Thesis Juris, Séo
Paulo, V.3, N.1, pp. 55-74, jan/junho.2014. p. 59.

127 Adam Smith é conhecido como o pai da economia moderna. Nasceu na Escécia em 5 de junho de
1723 e faleceu em 17 de julho de 1790. Sua principal obra é “Riqueza das Nagdes”, o qual trata das
vantagens do livre comércio.-

128 Ao lado de Adam Smith, David Ricardo é Considerado como um dos fundadores da escola
cléssica inglesa da economia politica. Economista e politico nasceu em Londres em 18 de Abril de
1772 e faleceu em 11 de setembro de 1823. As suas principais obras foram: O alto pre¢o do ouro,
uma prova da depreciacdo das notas bancarias em 1810; Ensaio sobre a influéncia de um baixo
preco do cereal sobre os lucros do capital em 1815; e Principios da economia politica e tributacao,
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Nesse contexto surge a importancia do 6érgao de defesa da concorréncia,
CADE, o qual agira preventivamente e repressivamente, com a finalidade de manter
a competicdo entre os agentes econbmicos e um ambiente concorrencialmente

saudavel, o que contribuird decisivamente para atingir o pleno emprego.

Importante mencionar também o papel do Estado, conjuntamente através da
regulacao, defesa da concorréncia e defesa comercial, regulando o mercado e
acabando com os gargalos que criam distor¢cées e prejudicam o pleno emprego. Ou
seja, com a atuacdo adequada do Estado nos trés ambitos mencionados, as
imperfeicbes dos diversos mercados relevantes tendem a serem superados na
busca do ponto de equilibrio do pleno emprego.

Maria Marques e Vital Moreira explicam de forma clara a importancia do papel
do Estado na regulacdo, em 5 razdes: (1) a regulacdo estaria ligada a proépria

garantia dos mecanismos do mercado e da concorréncia, de forma que a nao

em 1817. Os temas presentes em suas obras incluem ateoria do valor-trabalho, a teoria da
distribuicao (as relagdes entre o lucro e os salarios), o comércio internacional, temas monetarios.

129 Keynes nasceu em Cambridge em 5 de junho de 1883 e faleceu em 21 de abril de 1946. O
trabalho de Keynes é a base para a escola de pensamento conhecida como keynesianismo, bem
como suas diversas ramificagbes.As suas principais obras foram: Consequéncias Econdmicas da
Paz, Um Tratado sobre Moeda, A Teoria Geral do Emprego, do Juro e da Moeda,

130 Karl Marx foi filésofo, sociblogo, jornalista e revolucionario socialista, nascido na Prassia em 5 de
maio de 1818 e faleceu em14 de margo de 1883. Suas principais obras foram o Manifesto Comunista
(1848) e O Capital (1867-1894). Marx defendia o socialismo e que a classe trabalhadora deveria
realizar uma acgéo revolucionaria organizada para derrubar o capitalismo e provocar mudancas socio-
econdmicas.

! Zingales é um economista ltaliano nascido em 1963. Ganhou em 2003 do prémio German
Bernacer pelo seu trabalho em Macro-finance. Prémio este dado ao melhor economista europeu com
menos de 40 anos. Suas principais obras foram Saving Capitalism from the Capitalists (2003) e A
Capitalism for the People: Recapturing the Lost Genius of American Prosperity (2012).

132 Ppiketty nasceu na Franga, em 7 de maio de 1971. Ganhou diversos prémios entre eles o de
"melhor jovem economista na Franga", em 2002 e o0 prémio Yrj6 Jahnsson, que premia economistas
com menos de 45 anos que tenham dado contribuigao significativa a pesquisa econémica pura e
aplicada na Europa, em 2003. Sua principal obra é "O Capital no século XXI", em que mostra que,
nos paises desenvolvidos, a taxa de acumulacdo de renda é maior do que as taxas de crescimento
econdmico. Segundo Piketty, tal tendéncia é uma ameaga a democracia e deve ser combatida
através da taxacao de fortunas. )

133 Mariana Mazzucato € uma economista italiana nascida em 16 de junho de 1968. E professora da
na Economics of Innovation and Public Value at University College London (UCL), e Diretora da
UCL's Institute for Innovation and Public Purpose. Tem como foco principal de estudo a economia da
inovacao; financiamento paciente; crescimento econdmico e o papel do Estado no capitalismo
moderno. Sua principal obra é “O Estado Empreendedor: desmascarando mitos do setor publico
versus do setor privado”, o qual analisa o papel que o Estado desempenhou na histéria da mudanca
tecnoldgica - da Internet, a biotecnologia e a tecnologia limpa - e as implicacées para a inovacgao
futura e para a obtencgao de parcerias publico-privadas mais simbiéticas.
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intervencdo poderia significar no suicidio do mesmo; (2) situagdes em que o
mercado nao pode normalmente funcionar, em razao de limites e falhas do mesmo,
como no caso de monopolios naturais (exemplo: redes de transporte e distribuicao
de eletricidade); (3) externalidades negativas do funcionamento da economia,
quando movida pela procura do lucro, afetando os custos sociais relacionados aos
danos ambientais, prejuizos a saude publica, riscos para segurancga coletiva, entre
outros; (4) protecdo aos consumidores, em razdo de sua hipossuficiéncia,
principalmente nos casos de assimetria de informacdes; e (5) garantir as obrigacdes
de servico publico que se devem manter depois da privatizacao e afastamento dos

antigos mecanismos do exclusivo publico.'*

Verifica-se a conexao entre os principios da dignidade da pessoa humana e o
pleno emprego, uma vez que uma das vertentes da dignidade da pessoa humana é
a garantia da existéncia de condi¢gdes materiais minimas de sobrevivéncia e isso
sera alcangado principalmente através da oportunidade de emprego para o0s
cidadaos. Ou seja, o pleno emprego é responsavel pela elevacado da dignidade da
pessoa, tendo em vista que esta diretamente relacionado com a manutencao do
emprego, dignidade das atividades laborativas, qualidade da cidadania e bem-estar

social.

Ainda, verifica-se a interface do direito de defesa da concorréncia com os
direitos humanos, uma vez que a defesa da concorréncia é fundamental para que
sejam garantidos e observados os principios fundamentais da dignidade da pessoa
humana e do pleno emprego, de forma que estao conectados, ou seja, um depende
do outro.

Atingindo o pleno emprego, consequentemente se verificaria a erradicagéo da
pobreza e a desigualdade social, garantindo entdo a existéncia digna. Percebe-se
entdo a importancia da interligacéo e trabalho conjunto dos institutos da defesa da
concorréncia e dos direitos humanos na garantia do bem-estar da sociedade.

'3 MARQUES, Maria Manuel Leitao;MOREIRA, Vital. A mao visivel: mercado e regulagdo.Coimbra:
Livraria Almedina, 2003. p. 13 e 14.



74

Ricardo Hasson Sayeg e Thiago Lopes Matsushita, corroboram nesse sentido
e explicam de forma clara a relagdo entre o direito econdmico e os direitos humanos,

incluindo o conceito do capitalismo humanista tridimensional:

“Conclui-se, portanto, que o direito econémico brasileiro tem como regra
matriz o art. 170 da Constituicdo Federal, que estabelece disciplina juridica
tridimensional de direitos humanos e, assim, direito fundamental, que visa
proporcionar a populagédo, no contexto nacional e planetério, a existéncia
digna conforme os ditames da justica social, pelo adensamento das
liberdades negativas com as liberdades positivas e fraternidade, resolvidas
as colisdes pela aplicagcao da proporcionalidade da medida dessa uUltima na
busca do resultado da satisfatividade do minimo existencial, impondo um
capitalismo humanista tridimensional estruturador de uma economia social
de mercado.”'®

CAPITULO 3. DIREITOS TRANSINDIVIDUAIS E DEFESA DA CONCORRENCIA

O presente capitulo sera responsavel por demonstrar as relacées entre os
direitos difusos e o direito concorrencial, de forma a concluir que um direito esta

inserido no outro.

Hugo Nigro Mazzilli corrobora nesse sentido, afirmando:

“Além disso, diversas outras leis contem normas de protegdo a interesses
difusos e coletivos, como aqueles ligados a pessoa portadora de deficiéncia,
aos investidores no mercado de valores mobiliarios, a criangca e ao
adolescente, a defesa da ordem econdmica e da livre concorréncia.”'*®

Embora o direito da concorréncia nao seja abordado como direito
transindividual, como por exemplo, o direito do consumidor, direito ambiental, ele

também se enquadra nessa categoria, uma vez que nao trata-se de rol taxativo.

“Também entre nés, € possivel identificar interesses difusos cuja tutela é
prevista na Carta Magna, embora alguns deles decorram de interpretacéo
sistematica e/ou teleolégica do sistema constitucional; neste Gltimo caso,
pode-se invocar a “teoria da penumbra”, do Direito norte-americano, pela
qual é licito “extrair” um interesse a partir de outro que esteja
expressamente tutelado, quando eles se pressupdem ou sejam conexos.”™’

% SAYEG, Ricardo Hasson; MATSHUSHITA, Thiago Lopes. O Direito Econémico Brasileiro como
Direito Humano Tridimensional. Disponivel em:
http://www.publicadireito.com.br/conpedi/manaus/arquivos/anais/salvador/ricardo hasson sayeq.pdf .
Acesso em 13.09.2018.

138 MAZZILLI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001. p. 116.

¥ MANCUSO, Rodolfo de Camargo. Interesses difusos: conceito e legitimacao para agir. 3 ed. Séo
Paulo: Revista dos Tribunais, 1994. p. 106.
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3.1. RELACAO ENTRE DEFESA DA CONCORRENCIA E O DIREITO DO
CONSUMIDOR

O Direito do Consumidor e o Direito concorrencial apresentam contetudo de

grande convergéncia no que diz respeito aos seus fins: o bem estar do consumidor.

No Direito do Consumidor, conforme artigo 4° da Lei n® 8.078/1990 a Politica
Nacional das Relacbes de Consumo tem por objetivo o atendimento das
necessidades dos consumidores, o respeito a sua dignidade, saude e seguranca, a
protecdo de seus interesses econdmicos, a melhoria da sua qualidade de vida, bem

como a transparéncia e harmonia das relagdes de consumo (...)."

A Lei de Defesa do Consumidor equipara o consumidor a coletividade de

pessoas, ainda que indeterminaveis, que haja intervindo nas relagdes de consumo.

Nesse sentido, entendemos ser o Direito do Consumidor € um microssistema
juridico auténomo destinado a protecdo do consumidor de forma a estabelecer
padrbes de conduta voltados para uma relacdo de consumo transparente, harménica
e equilibrada, considerando principalmente a vulnerabilidade/ hipossuficiéncia do

consumidor no mercado de consumo.

No que diz respeito ao Direito Concorrencial, no artigo 1° de sua Lei n®
12.529/11, prevé a defesa dos consumidores como um dos ditames constitucionais
que devem orientar todo o Sistema Brasileiro de Defesa da Concorréncia — SBDC:

“Art. 1° Esta Lei estrutura o Sistema Brasileiro de Defesa da Concorréncia -
SBDC e dispbe sobre a prevengdo e a repressdo as infragbes contra a
ordem econbmica, orientada pelos ditames constitucionais de liberdade de
iniciativa, livre concorréncia, funcdo social da propriedade, defesa dos
consumidores e repressao ao abuso do poder econémico.

Paragrafo Unico. A coletividade é a titular dos bens juridicos protegidos por
esta Lei. “

A sua atuacao é no sentido zelar pela livre concorréncia no mercado. De

forma a garantir a oferta de produtos e servicos e um relacionamento competitivo
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entre fornecedores, com o objetivo de proporcionar aos consumidores ampla

possibilidade de escolha, com precos mais baixos e melhor qualidade.

Assim, o papel do SBDC é zelar por um mercado em que ha concorréncia
entre os produtores de um bem ou servigo, com a finalidade dos precos praticados
manterem-se nos menores niveis possiveis. Consequentemente, as empresas
buscardo constantemente meios de se tornarem mais eficientes para que possam

manter/aumentar os seus lucros.

A medida que tais ganhos de eficiéncia sdo conquistados e difundidos entre
os produtores, ocorre uma readequacao dos precos, que beneficia o consumidor.
Assim, a livre concorréncia garante, de um lado, os menores precos para 0S

consumidores e, de outro, o estimulo a criatividade e a inovacao das empresas.

Ademais, a concorréncia saudavel no mercado garante a soberania do
consumidor, conforme explica Ana Paula Martinez:

“A soberania do consumidor existira quando estiverem presentes os seguintes

elementos: (i) existéncia de opgdes efetivas de escolha proporcionada pela

concorréncia; e (ii) possibilidade dos consumidores escolherem livremente entre

essas opgdes”. O que se busca aqui ndo é somente um maior nimero de opgoes,

mas um “equilibrio entre a busca de eficiéncia econémica e a manutencao de uma
série de opcdes efetivas para o consumidor”.

“Protegendo o consumidor, a norma concorrencial visa a estabelecer o equilibrio

das relacbes no mercado, buscando a equidade e a boa conducdo dessas

relagdes. O direito concorrencial também tem interesse em buscar a satisfagao do

consumidor. Tudo quanto produzido sé faz sentido porque sera consumido pelo

consumidor, sendo a satisfacao dessas necessidades um incentivo a produg:e"lo”.138

Importante notar que o contrario também é reciproco, ou seja, o direito do
consumidor também beneficia o direito da concorréncia, na medida em que veda
publicidade enganosa, garante o acesso a informagdes corretas e assegura a

liberdade de contratagéo.

Por fim, diante da analise do exposto acima, € possivel dizer que a

concorréncia € instrumento em beneficio da coletividade, vez que sao estes os

'3 MARTINEZ, Ana Paula. A protecdo dos consumidores pelas normas concorrenciais. S4o Paulo:
Revista de Direito do Consumidor, v. 13, n. 52, p. 7-36, out.- dez. 2004. p. 13



77

consumidores finais dos produtos e que experimentam as melhorias decorrentes das

circunstancias concorrenciais, conforme explica Sérgio Varella Bruna:
“(...) deve-se ter em vista que a disciplina antitruste ndo é estabelecida em favor
dos interesses individuais dos concorrentes, mas sim do interesse da sociedade
como um todo. Nao se destina essa modalidade de acdo estatal a protecao de
direitos individuais dos concorrentes, mas sim a preservagdo dos mecanismos de
mercado (...) A protegdo do consumidor, sem duvida, é talvez, o principal objetivo
da atividade antitruste, mas os beneficios aos consumidores sdo obtidos de forma
mediata, ja que, acredita-se, o regime concorrencial proporcione produtos

melhores a pregos menores. O Direito do Consumidor, diversamente, pretende a
sua protecdo de forma direta, evitando a exploragdo ainda que transitorias.”'*®

Em outras palavras, a protecdo do mercado e a repressédo ao abuso do poder
econbmico nao se limita apenas a protecdo individual do empresario, e do
consumidor, mas, outrossim, dos interesses difusos e coletivos, pois € a proépria

coletividade a titular dos bens juridicos protegidos pela lei.

Corrobora ainda nesse sentido Ricardo Sayeg e Thiago Matshushita:

“O direito econdmico brasileiro além das relagbes econémicas privadas,
bem como do viés da atividade econbmica estatal, enquanto interveniente
direta na economia e como sua regente, visa a tutela da populagao, que, em
ultima ratio é direito fundamental do povo do Brasil.”'*

Ademais, qualquer decisdo a ser tomada pela autoridade de defesa da
concorréncia, tanto no que diz respeito a um ato de concentracdo como em relacao

a analise de conduta deve levar em consideragao o bem-estar do consumidor.

Nesse mesmo sentido, verificamos posicionamento do préprio Conselho
Administrativo de Defesa Econbmica, no livro lancado em 2013, denominado
“Defesa da concorréncia no Brasil: 50 anos”.

“Em uma economia cada vez mais aberta e dindmica, as autoridades de
defesa da concorréncia precisam ser ageis, sob pena de perderem
efetividade; precisam garantir seguranga juridica, sob pena de perderem
parte de sua legitimidade; e precisam ter mecanismos de acompanhamento

139 BRUNA, Sérgio Varella. O poder econdmico e a conceituagdo do abuso em seu exercicio. S&o
Paulo: Editora dos Tribunais, 1997, p. 169.

"0 SAYEG, Ricardo Hasson; MATSHUSHITA, Thiago Lopes. O Direito Econdmico Brasileiro como
Direito Humano Tridimensional. Disponivel em:
http://www.publicadireito.com.br/conpedi/manaus/arquivos/anais/salvador/ricardo _hasson sayeq.pdf .

p. 1.
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dos mercados, sob pena de ndo conseguirem cumpm seu principal objetivo,
que é defender o consumidor e o mercado interno.”

A doutrina também se posiciona no sentido de que os consumidores sdo 0s
destinatarios da defesa da concorréncia:

“(...) consumidor €&, nesse caso, considerado tanto como destinatario final
das regras de mercado como elemento da dindmica de mercado... O
consumidor é, necessariamente, na qualidade de destinatario, beneficiario
da concorréncia.” '*?

Conforme disposto acima, apesar do ambito de atuacdo da defesa da
concorréncia e do consumidor serem diferentes, ambas sdo destinadas a defesa e
bem-estar do consumidor, ou seja, o consumidor apresenta importancia central no

ambito do controle estrutural.

O Cdédigo de Defesa do Consumidor atua principalmente a fim de garantir um
equilibrio na relacao de consumo de forma a proteger o consumidor, considerado
como hipossuficiente, diante de sua vulnerabilidade. Ja o Direito da Concorréncia,
busca garantir um ambiente concorrencialmente saudavel, através da garantia do
exercicio de escolha, conforme explica Roberto Pfeiffer: “E uma protegdo externa e

anterior a relacdo de consumo.” '*®

Em razdo do exposto, os institutos devem interagir e cooperar entre si, través
da troca de informacdes e institucionalizagdo de mecanismos para reparacao dos

danos causados aos consumidores em condutas anticoncorrenciais.

Tendo em vista que o Direito do Consumidor é enquadrado como sendo
direito difuso e a sua atuacado apresenta a mesma finalidade de atuacao do Direito
da Concorréncia, ou seja, bem—estar do consumidor, da coletividade, percebe-se
que o direito da concorréncia também apresenta natureza de direito difuso.

1" Disponivel em: http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/cade -

defesa da concorrencia no brasil 50 anos-1.pdf. Acesso em 24.04.2018.
"2 MELEDO-BRIAND, Daniéle. As consideragcdes do interesse do consumidor e o direito da
concorréncia. Revista do Direito do Consumidor. V. 35, 2000.
143 PFEIFFER, Roberto Augusto Castellanos. Defesa da Concorréncia e bem-estar do consumidor.
Tese de Doutorado em Direito. Faculdade de Direito da Universidade de Sao Paulo.
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Isso porque, também ¢é direito da coletividade o combate as praticas
anticoncorrenciais abusivas nos mercados, em situacées que abrangem tanto a
qualidade e quantidade dos produtos/servicos, como 0S precos, entre outros
aspectos.

Tendo em vista a vulnerabilidade do consumidor, é coerente que diversas
frentes do direito busquem a satisfacdo de seus direitos, tratam-se dos direitos

transindividuais, o qual também esta incluso o direito da concorréncia.

3.1.1. SENACOM

A defesa do consumidor e da concorréncia estdo tdo intimamente
relacionadas que a Secretaria Nacional do Consumidor do Ministério da Justica

(Senacon/MJ) e o CADE tem acordo de cooperacgao técnica entre si.

O objetivo do acordo € promover a atuacao integrada entre os membros dos
dois 6rgaos, troca de informacdes e promover agdes conjuntas que garantam a

efetiva protecao do consumidor e o fortalecimento da concorréncia.

Ambos os institutos se beneficiardo do presente acordo, no ambito do direito
concorrencial, o intuito do acordo € estimular a prevencgao e a repressao as infracdes
contra a ordem econbémica a partir dos principios constitucionais de liberdade de
iniciativa, livre concorréncia, funcao social da propriedade, defesa dos consumidores

e repressao ao abuso do poder econémico.’*

Ja no ambito do direito do consumidor, a cooperacao sera benéfica porque o
CADE encaminhara informacdes que subsidiem acées dos Procons e dos demais
orgaos do Sistema Nacional de Defesa do Consumidor.

" Ministério da Justica. Disponivel em: http:/www.justica.gov.br/news/collective-nitf-content-10.
Acesso em 28.08.2018.
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Além disso, CADE e Senacon se comprometeram a trabalhar para a
harmonizacao de entendimento das questdes relativas ao papel de cada um dos

6rgaos no atendimento do interesse do consumidor

3.2. ACAO CIVIL PUBLICA E ATUACAO DO MINISTERIO PUBLICA NA DEFESA
DOS INTERESSES TRANSINDIVIDUAIS

As acles destinadas aos interesses coletivos sdo de suma importancia, tendo
em vista que reflete no desenvolvimento do acesso a Justica. Com esses
instrumentos, as acdes coletivas relacionadas a grupos, classes, coletividade séo
mais eficientes e econbmicas, uma vez que por meio de uma Uunica representacao
diversos individuos podem ser beneficiados. Além disso, resulta um nimero menor
de processos, e na isonomia em relacdo a todas as pessoas envolvidas e o
equilibrio entre as partes na relacao processual, resultados estes que poderiam néo
ser alcancados se os conflitos fossem demandados por meio de acdes pulverizadas
e multiplicadas dos litigios individuais.

Conforme explica Gianpaolo Poggio Smanio a Acdo Civil Publica € aquela

que tem por objetivo os interesses transindividuais ou metaindividuais.'*

Complementa Hugo Nigro Mazzili explicando que a Lei de Ac¢ao Civil Publica
(Lei n® 7.349/1985) usa a expressao “acao civil publica” para se referir a acao para a
defesa dos interesses transindividuais, proposta por diversos co-legitimados ativos,

entre eles o préprio Ministério Publico.

Nesse contexto, dispde o artigo 1° Lei n® 7.349/1985 que estdo cobertas pela
Acao Civil Publica, sem prejuizo da acao popular, as acbes de responsabilidade por
danos morais e patrimoniais causados: ao meio-ambiente; ao consumidor; a bens e
direitos de valor artistico, estético, histérico, turistico e paisagistico; a ordem
urbanistica; a bens e direitos de valor artistico, estético, histérico, turistico e
paisagistico; a qualquer outro interesse difuso ou coletivo; por infracdo da ordem

%> SMANIO, Gianpaolo Poggio. Interesses difusos e coletivos: Estatuto da crianca e do adolescente,
consumidor, meio ambiente, improbidade administrativa, a¢do civil publica e inquérito civil. 4%2ed. Sao
Paulo: Atlas, 2001. p.112.
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econdmica; a ordem urbanistica; a honra e a dignidade de grupos raciais, étnicos ou

religiosos; ao patriménio publico e social.

Ou seja, desde que sejam identificadas danos e lesbes aos interesses
transindividuais, sejam eles de qualquer natureza, ainda que ligados a defesa da

livre concorréncia, o cabimento da acao civil publica sera inelutavel.

O Ministério Publico apresenta a funcdo de promover Acao Civil Publica,
conforme dispde o artigo 129, Ill da Constituicdo Federal e também de zelar pelo
efetivo respeito dos Poderes Publicos e dos servicos de relevancia publica, entre

outras competéncias previstas no artigo 129.

“Art. 129. Sao fungdes institucionais do Ministério Publico:

Il - zelar pelo efetivo respeito dos Poderes Publicos e dos servigos de
relevancia publica aos direitos assegurados nesta Constituicéo,
promovendo as medidas necessarias a sua garantia;

lll - promover o inquérito civil e a agao civil publica, para a protegdo do
patrimdnio publico e social, do meio ambiente e de outros interesses difusos
e coletivos;”

Nesse sentido explica Hugo Mazzili:

“A regra é a de que o Ministério Publico s6 pode propor agées civis publicas
em hipéteses taxativas, previstas na lei; entretanto, em matéria de
interesses difusos, coletivos e individuais homogéneos, a legitimagédo do
Ministério Publico é genérica, podendo, assim, propor qualquer agéo civil
publica em defesa de interesses transindividuais, bastando que sua
iniciativa consulte aos interesses gerais da coletividade.”*°

Importante notar que o Ministério Publico apresenta dever de agir nesses
casos, ou seja, o Ministério Publico ndo apresenta discricionariedade para decidir

nao agir caso seja observada hip6tese em que a lei exija sua atuacao.

Nesse sentido, sera de competéncia do Ministério Publico Federal propor a
Acao Civil Publica para: executar julgados do CADE se houver condenagédo por
infracdo a ordem econbdmica; executar compromisso de cessacdo de conduta;
defender dentro de suas atribuicbes qualquer interesse difuso, coletivo ou individual

homogéneo, relacionado a defesa da ordem econdmica e financeira.

146 MAZZILI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e

outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001, pag., 77.
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Ademais, os Ministérios Publicos dos Estados e também da Unido poderao
propor acdes civis publicas destinadas a impedir condutas anticompetitivas e obter
reconhecimento da responsabilidade civil, por danos morais, patrimoniais
decorrentes da conduta.

“Na verdade, porém, a legitimagdo para a defesa de interesses
transindividuais é residual, e a legislacdo infraconstitucional ja confere, ndo
sé ao Ministério Publico como todos os demais legitimados ativos a acao
civil publica, a possibilidade de defenderem quaisquer interesses difusos,
coletivos ou individuais homogéneos (LAP, art. 12, 1V), entre os quais, mas
nao taxativamente, o meio ambiente, o consumidor, o patriménio cultural, as
pessoas portadoras de deficiéncia, os investidores no mercado de valores
mobiliarios, as pessoas idosas, 0os usudrios de servigos publicos, os lesados
que sofram aumentos ilegais em mensalidades escolares ou planos de
salde, os mutuarios que adquiram casas proprias etc.'*’

A coletividade, por ser titular dos interesses difusos protegidos pela defesa
concorrencial e Lei n® 12.529/11 tem o direito de provocar o Estado para que este
garanta a realizacdo desses interesses, por meio de processos administrativos no
CADE. E também, por ser o interesse difuso de interesse publico, deve o Ministério
Publico agir na esfera judicial e em cooperacao com o CADE, através das Acdes
Civis Publicas. Dessa forma, a coletividade tém protegidos seus direitos difusos,

apresentando meios de reivindicar os seus direitos e os prejuizos tomados.

3.3. FUNDO DE DEFESA DE DIREITOS DIFUSOS - FDD

Importante mencionar que todas as multas ou contribuicdes pecuniarias
arrecadadas pelo CADE em decorréncia de infracdes contra a ordem econémica sao
revertidas para o fundo federal de direitos difusos e coletivos, conforme previsto no
artigo 28, § 3°da Lei n® 12.529/11:

“§ 3% O produto da arrecadacao das multas aplicadas pelo CADE, inscritas
ou ndo em divida ativa, sera destinado ao Fundo de Defesa de Direitos
Difusos de que trata o art. 13 da Lei no 7.347, de 24 de julho de 1985, e
a Leino 9.008, de 21 de margo de 1995.”

%7 MAZZILI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente, consumidor e
outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva, 2001, pag., 116 e 117.
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Com a vigéncia da Lei n® 7.347/85, foi criado o Fundo de Defesa de Direitos
Difusos — FDD, o qual apresenta natureza contébil, sendo vinculado ao Ministério da
Justica, e regulamentado pela Lei n® 9.008/95."%

Constitui recursos do FDD o produto da arrecadacdo: as condenacoes
judiciais de que tratam os arts. 11 a 13 da Lei n® 7.347, de 1985; as multas e
indenizacoes decorrentes da aplicacao da Lei n? 7.853, de 24 de outubro de 1989,
desde que nao destinadas a reparacao de danos a interesses individuais; os valores
destinados a Unidao em virtude da aplicacdo da multa prevista no art. 57 e seu
paragrafo Unico e do produto da indenizagao prevista no art. 100, paragrafo Unico,
da Lei n® 8.078, de 11 de setembro de 1990 (defesa dos consumidores); as
condenagdes judiciais de que trata o § 2° do art. 2° da Lei n? 7.913, de 07 de
dezembro de 1989 (investidores no mercado de valores mobilidrios); as multas
referidas no art. 37 da Lei n® 12.529/11 (infracdes concorrenciais), de 30 de
novembro de 2011; os rendimentos auferidos com a aplicacdo dos recursos do
Fundo; outras receitas que vierem a ser destinadas ao Fundo; e doacbes de

pessoas fisicas ou juridicas, nacionais ou estrangeiras.'*®

O FDD apresenta como finalidade a reparacao dos danos causados ao meio
ambiente, ao consumidor, a bens e direitos de valor artistico, estético, historico,
turistico, paisagistico, por infracdo a ordem econémica e a outros interesses difusos

e coletivos.'™®

Nesse sentido, os recursos arrecadados sdo destinados a diversos projetos
de matéria transindividual em diferentes eixos tematicos como: “(a) promocao da
recuperacao, conservacao e preservacdo do meio ambiente (implementacdo de
espacos territoriais especialmente protegidos relacionados a conectividade,
conservacao da agua e das florestas, promocdao do consumo sustentavel e da
educacao ambiental voltada para a sustentabilidade, acdes de manejo e gestao de

8 Art. 12 da Lei n® 9.008/95. “Fica criado, no ambito da estrutura organizacional do Ministério da
Justica, o Conselho Federal Gestor do Fundo de Defesa de Direitos Difusos (CFDD).”

" Ministério da  Justica.  Brasil.  Disponivel em  http://www.justica.gov.br/seus-
direitos/consumidor/direitos-difusos. Acesso em: 12.06.2018.

0 Art. 12§12 da Lei n° 9.008/95.




84

residuos solidos, conhecimentos tradicionais, fortalecimento da gestdo ambiental
local; fortalecimento das instituicdes publicas envolvidas na fiscalizacdo e controle
ambiental e de protecédo a fauna); (b) protecdo e defesa do consumidor (educacao
para 0 consumo, modernizagdo administrativa, protecao a vida, salde e seguranca
do consumidor, protecdo ao direito a informacéo e alimentacdo saudavel, protecao
do consumidor turista, protecdo do consumidor no comércio eletrénico); (c)
promogao e defesa da concorréncia (projetos educativos, protecdo do ambiente
concorrencial, mercados regulados e concorréncia, estudos técnicos e académicos,
advocacia da concorréncia, modernizagdo administrativa); (d) Patriménio cultural
brasileiro (salvaguarda de bens culturais de natureza imaterial, preservacao dos
bens culturais de natureza material, fortalecimento das redes de gestdo do
patriménio cultural, educacédo patrimonial, pesquisa e documentacdo de bens
culturais, preservacdo de acervos e diversidade linguistica); (e) outros direitos
difusos e coletivos (igualdade racial, acessibilidade e inclusdo de pessoas com
deficiéncia, em situacdo de vulnerabilidade social - refugiado, imigrante — o
dependente usuario de alcool e outras drogas - vitimas de trafico de pessoas,
combate e erradicacao do trabalho escravo e trabalho infantil, igualdade de género,
patriménio publico e probidade administrativa, e prevencao e combate a violéncia

contra a mulher).”"’

Assim, os interessados em receber os referidos recursos, como organizacdes
nao governamentais brasileiras e sem fins lucrativos, instituicdes governamentais da
administracdo direta e indireta e que tenham os seus estatutos com objetivos
relacionados ao direito transindividual como meio ambiente, do consumidor, de bens
e direitos de valor artistico, estético, histérico, turistico, paisagismo e a ordem
econbmica, podem apresentar os projetos ao Conselho Gestor do FDD e se
aprovado, serdo apoiados através de convénios, ou seja, o FDD deposita o valor
requerido ao solicitado e este tem a missao de aplicar no projeto em beneficio a

sociedade como um todo.

¥ Ministério da Justica Governo Federal. Disponivel em: http://justica.gov.br/news/collective-nitf-
content-1536700229.31. Acesso em 04.10.2018.




85

3.4. GUERRA FISCAL

Ainda, como forma de demonstrar o carater transindividual do direito da
concorréncia cabe mencionar a competéncia do érgao de defesa da concorréncia

para analisar casos referentes a Guerra Fiscal.

Guerra Fiscal é a disputa entre Estados em conceder incentivos fiscais para
atrair investimentos. Os incentivos sao relativos ao imposto sobre operacdes
relativas a circulagcdo de mercadorias e sobre prestacées de servicos de transporte
interestadual, intermunicipal e de comunicacdo/ ICMS. Esses incentivos séo
realizados através da concessao de beneficios fiscais, financeiros e de infraestrutura
para empresas que estao interessadas em investir ou transferir investimentos para o

Estado concessor do beneficio.'®?

Em 1999, foi elaborada Consulta n® 0038/99 pelo Pensamento Nacional de
Bases Empresariais - PNBE ao CADE, requerendo parecer do 6rgao de defesa da

concorréncia sobre se a Guerra Fiscal prejudica ou ndo a concorréncia.

Antes de adentrar no mérito da questdo, cabe mencionar como funciona o
instituto da consulta no ambito do CADE, atualmente previsto pela Resolugédo n® 12
de 11 de marco de 2015™2 (Anexo XI) e & época do caso concreto prevista pelo
artigo 50 da Lei n° 8.884/94. Trata-se de um procedimento adotado pelos
interessados em saber qual o posicionamento do CADE sobre a aplicacdo da
legislacdo concorrencial em relagdo a hipéteses de fato especificas, desde que

observados os requisitos necessarios.'>*

192 JUNIOR, Luis Andrea; ZANIN, Luciana Yoshihara Arcangelo; RIBEIRO, Maria de Fatima. Atuagéo
do CADE no controle da Guerra Fiscal. Revista de Direito Econdmico e Socioambiental, Curitiba, v.8,
n.1, p. 182-199, jan./abr. 20017. P. 184.

193 Conselho Administrativo de Defesa Econdmica. Disponivel em:
http://www.cade.gov.br/assuntos/normas-e-legislacao/resolucao/resolucao-no-12.pdf/view. Acesso
em: 09.10.2018,

> Resolugdo n® 12/2015. “Art. 3°. O pedido de Consulta devera obrigatoriamente conter: | — a
qualificagdo da parte consulente e, quando necessério para a compreensdo da Consulta, a
identificacdo das demais partes envolvidas; Il — a indicagao precisa de seu objeto, incluindo uma
descricdo completa e exaustiva de todos os fatos reputados relevantes; lll — toda a documentagao
necessaria a analise; IV — a indicacao de todos os dispositivos de lei e precedentes do Cade
eventualmente relacionados ao seu objeto, bem como da questdo especifica que se pretende ver
respondida; V — a comprovagao do legitimo interesse da parte; e VI — quando se tratar da hipotese
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Como interessados estdo englobados tanto os agentes diretamente
envolvidos, como entidades ou associacées que nas suas finalidades institucionais
representem o setor e demonstrem o interesse de mais de um associado na questao

objeto da consulta.

Poderao ser objeto de consulta as seguintes questdes: (a) a interpretacdo da
legislagdo ou da regulamentagdo do CADE atinentes ao controle de atos de
concentracao; (b) a licitude de atos, contratos, estratégias empresariais ou condutas
de qualquer tipo, ja iniciadas pela parte consulente; ou (c) a licitude de atos,
contratos, estratégias empresariais ou condutas de qualquer tipo, ja& concebidas e
planejadas, mas ainda néo iniciadas pela parte consulente.

Importante mencionar que a resposta a Consulta se circunscrevera
especificamente ao exame da questdo que constar de seu objeto, e sera vinculante
CADE pelo prazo maximo de 5 (cinco) anos, para o Tribunal Administrativo e para as
partes consulentes, nos limites estritos dos fatos originalmente expostos pelas

partes consulentes.

Voltando ao mérito, a Consulta realizada versava sobre a situacao de 4
(quatro) empresas do mesmo ramo de atividade, mas com diferentes situacoes
relativas ao ICMS. A primeira n&o tinha incentivo fiscal, arcando com ICMS de 18% e
as demais com beneficios de reducdo do ICMS que variavam entre 12%, 8% ou
isencao total. De acordo com o parecer do CADE, a empresa sem o incentivo fiscal
apresentava um lucro liquido de 2,71 e as empresas beneficiarias da reducao do
ICMS apresentavam margem de lucro liquido de 6,20 (12%), 8.54 (8%) e 31,1 (0%).

Diante da desproporcionalidade dos lucros entre as empresas, decorrente
somente da reducdao do ICMS, o Conselheiro-Relator do caso, Marcelo Calliari,

emitiu voto no seguinte sentido:

prevista no art. 2°%, Il, a declaragdo de que os fatos objeto da consulta ndo sao objeto de nenhuma
investigacao ou processo administrativo pendentes ou ja julgados pelo Cade.”
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“A concessdo de incentivos fiscais ou financeiro-fiscais possui 0 mesmo
efeito para a empresa e para o mercado. Ambos esses tipos importardo na
reducdo artificial do montante de imposto a pagar, gerando 0os mesmos
efeitos seja para a empresa favorecida seja para os concorrentes e o
mercado. 2) Beneficios concedidos no dmbito da “guerra fiscal”, como visto
numericamente, conferem vantagem dramatica as empresas afetadas,
podendo aumentar lucros em vérias centenas de pontos percentuais.

Esse brutal favorecimento desnivela o campo em que se desenrola a
dindmica econdmica, gerando diversos efeitos para a concorréncia e o bem
estar da coletividade, entre os quais: a) Retira o estimulo ao aumento
constante do nivel geral de eficiéncia da economia, permitindo uso menos
eficiente de recursos e afetando negativamente a capacidade de geracao de
riquezas do pais. b) Protege as empresas incentivadas da concorréncia,
mascarando seu desempenho, permitindo que mantenham praticas
ineficientes e desestimulando melhorias na produgdo ou inovagao. c)
Permite que empresas incentivadas, ainda que auferindo lucros, possam
“predatoriamente” eliminar do mercado suas concorrentes nao favorecidas,
mesmo que estas sejam mais eficientes e inovadoras, em fungédo do
enorme colchao protetor de que dispdem. d) Prejudica as demais empresas
que, independentemente de sua capacidade, terdo maiores dificuldades na
luta pelo mercado, gerando com isso mais desincentivo a melhoria de
eficiéncia e inovacao. e) Gera incerteza e inseguranga para o planejamento
e tomada de decisdo empresarial, dado que qualquer célculo feito pode ser
drasticamente alterado —e qualquer inversdo realizada pode ser
drasticamente inviabilizada com a concessdo de um novo incentivo. f)
Desestimula, por tudo isso, a realizagdo de investimentos tanto novos
quanto a expansdo de atividade em andamento. E mais do que evidente,
assim, que a guerra fiscal tem efeito altamente prejudicial & concorréncia e
danoso ao bem estar da coletividade.

A Constituicdo apresenta uma diversidade de objetivos e principios que
devem ser aplicados da forma mais harménica possivel. A livre concorréncia
e 0 bem estar geral constituem alguns deles, a ser compatibilizados com
outros, igualmente legitimos, como o da reducdo das desigualdades
regionais. 5) A decisdo de conceder incentivos é prevista e aceita na
Constituicdo, desde que determinada de formas especificas, as quais, ao
menos formalmente, asseguraram que 6rgdo concedente (a Unido ou os
Estados por unanimidade no CONFAZ) sopese os diferentes interesses e
principios envolvidos, determine quais os incentivos, quais as regides
beneficiadas e montantes adequados de forma a avangar ao maximo o
principio da reducdo das desigualdades regionais e afastando o minimo
necessario o outro.”

Ainda argumentou pela plena competéncia do CADE para tratar sobre o
debate, uma vez que o tema da Guerra Fiscal atinge diretamente a concorréncia

entre os agentes econémicos:

“Dada a patente relagdo do tema com a defesa da concorréncia, o CADE
permanece passivel de engajamento no debate, dentro evidentemente da
sua esfera de competéncia legal, como evidenciada pela presente
Consulta.”

Conforme o proprio Relator menciona, trata-se de questdo que se nao
regulada e fiscalizada, atinge toda a coletividade, sendo entdao matéria de direito

transindividual. Isso porque, a Guerra Fiscal prejudica diretamente a concorréncia
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entre as empresas, de forma a desestimular o investimento em tecnologia e
melhorias dos produtos/servigcos, permite o abuso de poder por parte de
determinadas empresas que possuem o beneficio fiscal, entre outros:

“E mais do que evidente, assim, que a guerra fiscal tem efeito altamente
prejudicial & concorréncia e danoso ao bem estar da coletividade.”®

Portanto, que Direito da concorréncia, tem por sujeito todos aqueles que
participam da politica econémica e por objeto a defesa desta. Constitui-se, ainda,
por um conjunto de normas de conteudo econémico, assegurando-se a defesa e a

consonancia dos interesses individuais e coletivos.

Por fim, é valido mencionar que como tratava-se de uma consulta que nao
fazia referéncia a nenhum caso especifico, ndo houve qualquer tipo de condenacéo.
Apesar da referida decisao no ambito da Consulta n® 38, o CADE nunca analisou em

concreto praticas tributarias que possam afetar a concorréncia.

'%5 yioto Marcelo Calliari na Consulta n? 0038/99
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CONCLUSAO

Diante do tema proposto no presente trabalho, os apontamentos abaixo se

fazem necessarios no tocante as consideracgdes finais desta pesquisa:

1. O direito da concorréncia, como atualmente é analisado, surgiu nos
Estados Unidos e posteriormente na Unido Europeia, de forma que os mesmos
serviram de grande modelo e exemplo para os demais paises, 0s quais

desenvolveram a defesa da concorréncia tardiamente, como é o caso do Brasil.

2. O grande marco inicial do tratamento legal do direito concorrencial no Brasil
somente se deu em 1962, com a vigéncia da Lei n® 4.137, o qual instituiu o Conselho
Administrativo de Defesa EconO6mica. Atualmente estd em vigéncia a Lei n®
12.529/11.

3. A ordem econbmica, na qual esta inserida a defesa concorrencial esta prevista
constitucionalmente no artigo 170 e apresenta como objetivo assegurar a todos
existéncia digna, conforme os ditames da justica social. Ou seja, em face da
relevancia da matéria, a mesma deve ser associada a preceitos da dignidade da
pessoa humana e a construcdo de uma sociedade justa e solidaria, sempre
observando os principios: soberania nacional, propriedade privada; funcdo social da
propriedade; livre concorréncia; defesa do consumidor; defesa do meio ambiente,
reducao das desigualdades regionais e sociais; busca do pleno emprego; tratamento
favorecido para as empresas de pequeno porte constituidas sob as leis brasileiras e
que tenham sua sede e administracao no Pais.

4. O direito de defesa da concorréncia apresenta papel essencial atuando para
manutencdo de um mercado saudavel e competitivo para toda a coletividade, de
forma que atua preventivamente, evitando a concentracdo de mercado,
repressivamente quando configuradas infragbes a ordem econdémica e de forma

educativa.

5. Verifica-se relagdo entre o direito da concorréncia e os direitos humanos,

tendo em vista que todos apresentam como destinatarios finais a coletividade e
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ambos visam a garantia da dignidade da pessoa humana. Ademais, valido
mencionar que a dignidade da pessoa humana e consequentemente o bem-estar
social, somente serdo possiveis de serem alcancados através do pleno emprego,
situacao essa dificil de ser alcangcada, porém possivel, com atuacdo adequada e
eficiente da autoridade de defesa de concorréncia, agindo conjuntamente com as
agéncias reguladoras e o direito de defesa comercial.

6. Importante notar que o direito transindividual estd inserido nos direitos
humanos, tendo em vista que dentre os direitos previstos no segundo instituto, estdo
os direitos relacionados a solidariedade, direitos difusos e coletivos, que visam a

implantagéo da dignidade da pessoa humana e o bem-estar social.

7. Por sua vez, o direito de defesa da concorréncia esta intimamente relacionado

com os direitos transindividuais, por diversos fatores:

7.a) Qualquer violagdo a concorréncia fere também os direitos
transindividuais, uma vez que ultrapassa a esfera individual dos sujeitos de uma
sociedade, devido ao seu alcance, e principalmente porque o direito concorrencial
faz parte dos direitos transindividuais, os quais estdo englobados nos direitos
protegidos pelos direitos humanos;

7.b) Objeto tutelado é a concorréncia (e ndo o concorrente), a qual visa
garantir um ambiente competitivo e concorrencialmente saudavel. Caso os preceitos
fundamentais da livre iniciativa e livre concorréncia ndo forem observados, essa
situacao prejudicara diretamente toda a coletividade, isso porque quanto menor a
competicdo, menor o0s incentivos para o0s agentes econdmicos investirem em

tecnologias e qualidade dos produtos/servicos e maiores serdo os precos ofertados;

7.c) Outro argumento seria em relagdo ao destinatario do direito da
concorréncia, ou seja, 0 que estaria englobado dentro da “coletividade”. Conforme
anteriormente exposto, é entendimento pacifico do CADE que a coletividade sdo os
consumidores finais dos produtos/servicos, uma vez que S0 0S Mesmos que
experimentam as melhorias ou prejuizos decorrentes do bom funcionamento ou néao

dos mercados.
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7.d) Em relacdo as providéncias tomadas para garantia dos direitos
transindividuais e direito concorrencial, sdo as mesmas em ambos os casos, através

de Acéao Civil Publica, conforme dispde artigo 12 da Lei n® 7.349/1985.

7.e) Por fim, importante notar que as multas ou contribuicbes pecuniarias
arrecadadas pelo CADE sao revertidas para o FDD - Fundo Federal de Direitos
Difusos, assim como nos casos de defesa do consumidor, meio ambiente, todos

direitos transindividuais.

11) Diante do exposto acima, é possivel verificar que a natureza juridica do
direito concorrencial se enquadra nos os direitos humanos e mais especificamente

nos direitos transindividuais.

12) Isso ocorre porque, um dano a concorréncia nao afeta exclusivamente um
consumidor, ou uma empresa, mas uma parcela indeterminada da sociedade,
ligadas por circunstancias de fato. Nao se trata, portanto, de um dano somente ao

concorrente, mas de um dano ao bem coletivo denominado livre concorréncia.

13) Por fim percebe-se que os direitos da defesa da concorréncia, direitos
humanos e direitos transindividuais relacionam-se diretamente de forma que todos
devem atuar conjuntamente e harmonicamente para poderem atingir a sua

finalidade, ou seja, a dignidade da pessoa humana e o bem-estar social.



92

REFERENCIAS BIBLIOGRAFICAS

AGUILLAR, Fernando Herren. Direito Econdmico: do direito nacional ao direito
supranacional. 32 ed. Sao Paulo: Atlas, 2012.

ALVIM, Arruda. Novo contencioso civel no CPC/2015. Sao Paulo: Editora Revista
dos Tribunais, 2016.

ANDERS, Eduardo Caminati (org.) et al. Comentéarios a nova lei de defesa da
concorréncia: Lei 12.529, de 30 de novembro de 2011. Sdo Paulo: METODO, 2012.

ANDRADE, Maria Cecilia. A Politica da Concorréncia e a Organizacdo Mundial do
Comércio, Sao Paulo in Revista do IBRAC, vol. 8, n°. 5, 2001.

ARAUJO, Luiz Alberto David; NUNES JUNIOR, Vidal Serrano.Curso de Direito
Constitucional. 32 ed. ver. amp., Sdo Paulo: Saraiva, 1990,

BOTELHO, Martinho Martins; WINTER, Luis Alexandre. O principio Constitucional
da busca pelo pleno emprego: alguns apontamentos em direito econémico brasileiro.
Revista Thesis Juris, Sao Paulo, V.3, N.1, pp. 55-74, jan/junho/2014.

BRUNA, Sérgio Varella. O poder econébmico e a conceituacdo do abuso em seu

exercicio. Sdo Paulo: Editora dos Tribunais, 1997.

CANOTILHO, J. .J. Gomes; MENDES, Gilmar Ferreira; SARLET, Ingo Wolfgang;
STRECK, Lénio Luiz. Comentarios a Constituicaio do Brasil. Sao Paulo:
Saraiva/Almedina, 2013.

CARPENA, Heloisa. O consumidor no direito da concorréncia. Rio de Janeiro:
Renovar, 2005.

CARVALHO, Vinicius Marques de; LIMA, Ticiana Nogueira da Cruz. A Nova Lei da

Concorréncia Brasileira: comentarios sob uma perspectiva/historico institucional.



93

Publicagbes da Escola da AGU: A Nova Lei do CADE. Ano IV, n. 19 (jul/2012).
Brasilia: EAGU — mensal002E.

COELHO, Fabio Ulhoa. Direito antitruste brasileiro: comentarios a Lei n? 8.884/1994.
Sao Paulo: Saraiva, 1995.

CUNHA, Ricardo Thomazinho da. Direito de defesa da concorréncia: Mercosul e
Uniao Europeia. Barueri, Sao Paulo: Manole, 2003.

DALLARI, Dalmo de Abreu. Viver em sociedade. Sdo Paulo: Moderna. 1995. p. 13

DIREITO, Wanda Vianna. A Defesa dos Interesses difusos. Revista da Faculdade de
Direito da Universidade do Estado do Rio de Janeiro. Rio de Janeiro. N° 1, p. 369—
388, 1993.

DUTRA, Pedro. A concentracdo do poder econdmico: jurisprudéncia anotada. V. | e
Il. Rio de Janeiro: Renovar, 2000.

FERRAZ JUNIOR, Tércio Sampaio. Da abusividade do poder econémico. Revista de
Direito Econémico — Conselho Administrativo de Defesa Econémica — CADE, n 21 —
Outubro-Dezembro de 1995, pp. 23-30.

FONSECA, Joao Bosco Leopoldino da. Lei de protecdo da concorréncia:

comentarios a lei antitruste. Rio de Janeiro: Forense, 1995.

FORGIONI, Paula A. Os fundamentos do antitruste. Sao Paulo: Editora Revista dos
Tribunais, 2015.

FRANCESCHINI, José Inacio Gonzaga e FRANCESCHINI, José Luiz Vicente de
Azevedo. Poder EconOmico: exercicio e abuso: direito antitruste brasileiro. Sao
Paulo: Singular, 1988.

FRANCESCHINI, José Inacio Gonzaga. A lei antitruste brasileira e o Conselho
Administrativo de Defesa Econémica — CADE: alguns aspectos. Disponivel em



94

http://www?2.senado.leq.br/bdsf/bitstream/handle/id/181658/000420340.pdf ?sequenc
e=3 . Acesso em 23.01.2017.

FRANCESCHINI, José Inacio Gonzaga. A lei da concorréncia conforme interpretada
pelo CADE. Sdo Paulo: Singular, 1998.

GABAN, Eduardo Molan; DOMINGUES, Juliana Oliveira. Direito antitruste: O
combate aos cartéis. 22 ed. Sao Paulo: Saraiva, 2009.

GARCIA, Bruna Pinotti; De Lazari, Rafael. Manueal de Direitos Humanos.Salvador:
Editora JusPodivm, 2014

GERBER, David J., Global Competition Law Convergence: Potential Roles for
Economics (2016). Comparative Law and Economics (Theodore Eisenberg &
Giovanni B. Ramello eds., 2016, Forthcoming). Disponivel em
https://ssrn.com/abstract=2422557 or http://dx.doi.org/10.2139/ssrn.2422557. Acesso
em 02.04.2017.

GOMES, Carlos Jacques Vieira. Ordem econ6mica constitucional e direito antitruste.
Porto Alegre: S.A. Fabris, 2004.

GONDINHO, André Osério. Funcao social da propriedade. In TEPEDINO, Gustavo
(Coord.) Problemas de Direito Civil Constitucional. Rio de Janeiro: Renovar, 2000
GUERRA, Isabella Franco. Acao civil publica e o0 meio ambiente. Rio de Janeiro:
Forense, 2000.

JAEGER, Junior, Augusto. Direito Internacional da concorréncia. Curitiba: Jurua,
2008.

JUNIOR, Luis Andrea; ZANIN, Luciana Yoshihara Arcangelo; RIBEIRO, Maria de
Fatima. Atuacdo do CADE no controle da Guerra Fiscal. Revista de Direito

Econémico e Socioambiental, Curitiba, v.8, n.1, p. 182-199, jan./abr. 20017.



95

LIMA JUNIOR, Jayme Benvenuto. Os direitos humanos econémicos, sociais e

culturais. Rio de Janeiro: Renovar, 2001.

MAGALHAES, José Carlos de. Aplicacdo extraterritorial de leis nacionais. Revista de
Direito Publico, n. 66, p. 73, abr./jun. 1983.

MAGALHAES, José Carlos de. Fatores de limitacdo da jurisdicdo do Estado. Revista
dos Tribunais. Sao Paulo, set. 1999, v. 767, p. 46-50.

MAGALHAES, José Carlos de. Nacionalidade da pessoa juridica e a empresa
multinacional. Revista da Faculdade de Direito da Universidade de Sdo Paulo. Séo
Paulo, 1974. V. 69, n. 2.

MAGALHAES, José Carlos de. O Controle pelo Estado da atividade internacional
das empresas privadas. Revista de Informacdo Legislativa, n. 19, p. 176-179,
jul./set.1993.

MANCUSO, Rodolfo de Camargo. Interesses difusos: conceito e legitimagéo para
agir. 3 ed. Sdo Paulo: Revista dos Tribunais, 1994.

MARQUES, Maria Manuel Leitao;MOREIRA, Vital. A mao visivel: mercado e

regulacdo. Coimbra: Livraria Almedina, 2003.

MARTINEZ, Ana Paula. A protecdo dos consumidores pelas normas concorrenciais.
Sao Paulo: Revista de Direito do Consumidor, v. 13, n. 52, p. 7-36, out.- dez. 2004.

MAZZILI, Hugo Nigro. A defesa dos interesses difusos em juizo: meio ambiente,
consumidor e outros interesses difusos e coletivos. 132 ed. Sdo Paulo: Saraiva,
2001.

MELEDO-BRIAND, Daniele. As consideragdes do interesse do consumidor e o

direito da concorréncia. Revista do Direito do Consumidor. V. 35, 2000.



96

DE MORAES, Alexandre. Direitos Humanos Fundamentais: teoria geral, comentarios
aos arts. 1° a 5° da Constituicdo da Republica Federativa do Brasil, doutrina e

jurisprudéncia. 92 ed. Sao Paulo: Atlas, 2011.
NAZAR, Nelson. Direito Econémico. Sdo Paulo: Edipro, 2014.

NUSDEOQO, Ana Maria de Oliveira. Defesa da concorréncia e globalizagcdo econdémica:
o controle da concentracao de empresas. Sao Paulo: Malheiros Editores, 2002.

OLIVEIRA, Gesner; RODAS, Joao Grandino. Direito e Economia da Concorréncia.
Sao Paulo: Editora dos Tribunais, 2013.

OLIVO, Luis Carlos Cancellier de. Os “novos” direitos enquanto direitos publicos
virtuais na sociedade da informacado. IN: WOLKMER, Anténio Carlos; LEITE, José
Rubens Morato (Org.). Os “novos” direitos no Brasil: natureza e perspectivas. Sao
Paulo: Saraiva, 2003, p. 332.

PECK, Patricia. Direito digital. Sdo Paulo: Saraiva, 2002, p. 26.

PEREITA NETO, Caio Mario da Silva; CASAGRANDE, Paulo Leonardo Direito
Concorrencial: doutrina, jurisprudéncia e legislacao. Sao Paulo: Saraiva, 2016.

PFEIFFER, Roberto Augusto Castellanos. Defesa da concorréncia e bem-estar do
consumidor. Sao Paulo: Revista dos Tribunais, 2014.

PRADE, Péricles. Conceito de interesses difusos. 2.ed. Sdo Paulo: Revista dos
Tribunais, 1987.

RAMOS, André de Carvalho. Curso de Direitos Humanos. 2ed. ver., atual. e ampl. —
Sao Paulo: Saraiva, 2015.

REMEDIO, José Antonio.Direitos Fundamentais Difusos e Coletivos e Equidade. In:
KIM, Richard Pae, BARROS, Sérgio Resende de; KOSAKA, Fausto Kozo Matsumoto



97

(Coord.) Direitos Fundamentais Coletivos e Difusos: Questbes sobre
fundamentalidade. Sdo Paulo: Editora Verbatim, 2012.

ROCHA, Luciano Velasque. Agdes Coletivas — o problema da legitimidade para agir.

Rio de Janeiro: Forense, 2007.

SALGADO, Lucia Helena. A economia politica da acdo antitruste. Sao Paulo.
Singular, 1997.

SALOMAO FILHO, Calixto. Direito concorrencial: as estruturas. S3o Paulo:
Malheiros, 1998.

SARLET, Ingo Wolgang. Dignidade da pessoa humana e direitos fundamentais na
Constituicao Federal de 1998. 3 ed. rev., atual. e ampl. Porto Alegre: Livraria do
Advogado. 2004.

SAYEG, Ricardo Hasson; MATSHUSHITA, Thiago Lopes. O Direito Econbémico
Brasileiro como Direito Humano Tridimensional. Disponivel em:

http://www.publicadireito.com.br/conpedi/manaus/arquivos/anais/salvador/ricardo ha

sson sayeq.pdf .

SAYEG, Ricardo; BALERA, Wagner. O capitalismo humanista. Petropolis: KBR
Editora Digital Ltda., 2011.

SILVA, Enio Moraes. O Estado federado na defesa dos interesses transindividuais.
Sao Paulo: Centro de Estudos da Procuradoria Geral do Estado de S&o Paulo, 2005.

SILVA, José Afonso da. A dignidade da pessoa humana como valor supremo da
democracia. Revista de Direito Administrativo. Rio de Janeiro, v. 212, p. 89-94,
abr./jun. 1998.

SILVA, Valéria Guimaraes de Lima e. Direito Antitruste — Aspectos Internacionais.
Curitiba: Jurua, 2010.



98

SMANIO, Gianpaolo Poggio. Interesses difusos e coletivos: Estatuto da crianca e do
adolescente, consumidor, meio ambiente, improbidade administrativa, acao civil

publica e inquérito civil. 42ed. Sao Paulo: Atlas, 2001.

STRAUSS, Andrew L., Beyond National Law: The Neglected Role of the International
Law of Personal Jurisdiction in Domestic Courts. Harvard International Law Journal,
Vol. 36, No. 2, abril, 1995. Disponivel em: https://ssrn.com/abstract=1130400.
Acesso em 25.04.2017.

TAUFICK, Roberto Domingos. Nova Lei Antitruste Brasileira — A Lei 12.529/11
Comentada e a Analise Prévia no Direito da Concorréncia. Rio de Janeiro: Forense;
Sao Paulo: Método, 2012.

VIGLIAR, José Marcelo. Agéo Civil Publica. 52 ed. S&o Paulo: Atlas, 2001.

VIGLIAR, José Marcelo. A tutela dos interesses metaindividuais. 22 ed. Sao Paulo:
CPC, 1998.

WEBBER, Marianne Mendes. Direito da Concorréncia e cooperacao juridica

internacional. Belo Horizonte: Arraes Editores, 2015.



ANEXO |



The Sherman Antitrust Act 1890

Section 1. Trusts, etc., in restraint of trade illegal; penalty

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to be illegal shall be deemed guilty of a
felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by
imprisonment not exceeding three years, or by both said punishments, in the
discretion of the court.

Section 2. Monopolizing trade a felony; penalty

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed
guilty of a felony, and, on conviction thereof, shall be punished by fine not
exceeding $10,000,000 if a corporation, or, if any other person, $350,000, or by
imprisonment not exceeding three years, or by both said punishments, in the
discretion of the court.

Section 3. Trusts in Territories or District of Columbia illegal;
combination a felony

Every contract, combination in form of trust or otherwise, or conspiracy, in restraint
of trade or commerce in any Territory of the United States or of the District of
Columbia, or in restraint of trade or commerce between any such Territory and
another, or between any such Territory or Territories and any State or States or the
District of Columbia, or with foreign nations, or between the District of Columbia
and any State or States or foreign nations, is declared illegal. Every person who
shall make any such contract or engage in any such combination or conspiracy,
shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by
fine not exceeding $10,000,000 if a corporation, or, if any other person, $350,000,
or by imprisonment not exceeding three years, or both said punishments, in the
discretion of the court.

Section 4. Jurisdiction of courts; duty of United States
attorneys; procedure

The several district courts of the United States are invested with jurisdiction to
prevent and restrain violations of sections 1 to 7 of this title; and it shall be the
duty of the several United States attorneys, in their respective districts, under the
direction of the Attorney General, to institute proceedings in equity to prevent and
restrain such violations. Such proceedings may be by way of petition setting forth
the case and praying that such violation shall be enjoined or otherwise prohibited.
When the parties complained of shall have been duly notified of such petition the
court shall proceed, as soon as may be, to the hearing and determination of the
case; and pending such petition and before final decree, the court may at any time
make such temporary restraining order or prohibition as shall be deemed just in the
premises.

Section 5. Bringing in additional parties



Whenever it shall appear to the court before which any proceeding under section 4
of this title may be pending, that the ends of justice require that other parties
should be brought before the court, the court may cause them to be summoned,
whether they reside in the district in which the court is held or not; and subpoenas
to that end may be served in any district by the marshal thereof.

Section 6. Forfeiture of property in transit

Any property owned under any contract or by any combination, or pursuant to any
conspiracy (and being the subject thereof) mentioned in section 1 of this title, and
being in the course of transportation from one State to another, or to a foreign
country, shall be forfeited to the United States, and may be seized and condemned
by like proceedings as those provided by law for the forfeiture, seizure, and
condemnation of property imported into the United States contrary to law.

Section 6a. Conduct involving trade or commerce with foreign
nations

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce
(other than import trade or import commerce) with foreign nations unless -

e (1) such conduct has a direct, substantial, and reasonably foreseeable effect
o (A) on trade or commerce which is not trade or commerce with
foreign nations, or on import trade or import commerce with foreign

nations; or
o (B) on export trade or export commerce with foreign nations, of a
person engaged in such trade or commerce in the United States; and
e (2) such effect gives rise to a claim under the provisions of sections 1 to 7 of

this title, other than this section.

If sections 1 to 7 of this title apply to such conduct only because of the operation of
paragraph (1)(B), then sections 1 to 7 of this title shall apply to such conduct only
for injury to export business in the United States.

Section 7. "Person" or "persons" defined

The word "person”, or "persons", wherever used in sections 1 to 7 of this title shall
be deemed to include corporations and associations existing under or authorized by
the laws of either the United States, the laws of any of the Territories, the laws of
any State, or the laws of any foreign country.
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3. CLAYTONACT, 15U.5.C. 8§ 12-27, 29 U.S.C. 8§ 52-53

§ 1 Clayton Act, 15 U.S.C. § 12

Definitions; short title

(a) "Antitrust laws," as used herein, includes the Act entitled "An Act to protect trade and
commerce against unlawful restraints and monopolies,” approved July second, eighteen
hundred and ninety; sections seventy-three to seventy-seven, inclusive, of an Act entitled
"An Act to reduce taxation, to provide revenue for the Government, and for other
purposes,” of August twenty- seventh, eighteen hundred and ninety-four; an Act entitled
"An Act to amend sections seventy-three and seventy-six of the Act of August twenty-
seventh, eighteen hundred and ninety-four, entitled 'An Act to reduce taxation, to provide
revenue for the Government, and for other purposes,’ " approved February twelfth,
nineteen hundred and thirteen; and also this Act.

"Commerce," as used herein, means trade or commerce among the several States and
with foreign nations, or between the District of Columbia or any Territory of the United
States and any State, Territory, or foreign nation, or between any insular possessions or
other places under the jurisdiction of the United States, or between any such possession
or place and any State or Territory of the United States or the District of Columbia or any
foreign nation, or within the District of Columbia or any Territory or any insular
possession or other place under the jurisdiction of the United States: Provided, That
nothing in this Act contained shall apply to the Philippine Islands.

The word "person™ or "persons™ wherever used in this Act shall be deemed to include
corporations and associations existing under or authorized by the laws of either the
United States, the laws of any of the Territories, the laws of any State, or the laws of any
foreign country.

(b) This Act may be cited as the "Clayton Act".

§ 2 Clayton Act, 15 U.S.C. §§ 132

Discrimination in price, services, or facilities

(a) Price; selection of customers

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, either directly or indirectly, to discriminate in price between different
purchasers of commodities of like grade and quality, where either or any of the purchases
involved in such discrimination are in commerce, where such commodities are sold for
use, consumption, or resale within the United States or any Territory thereof or the
District of Columbia or any insular possession or other place under the jurisdiction of the
United States, and where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or to injure, destroy,
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or prevent competition with any person who either grants or knowingly receives the
benefit of such discrimination, or with customers of either of them: Provided, That
nothing herein contained shall prevent differentials which make only due allowance for
differences in the cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commaodities are to such purchasers sold or
delivered: Provided, however, That the Federal Trade Commission may, after due
investigation and hearing to all interested parties, fix and establish quantity limits, and
revise the same as it finds necessary, as to particular commodities or classes of
commodities, where it finds that available purchasers in greater quantities are so few as to
render differentials on account thereof unjustly discriminatory or promotive of monopoly
in any line of commerce; and the foregoing shall then not be construed to permit
differentials based on differences in quantities greater than those so fixed and established:
And provided further, That nothing herein contained shall prevent persons engaged in
selling goods, wares, or merchandise in commerce from selecting their own customers in
bona fide transactions and not in restraint of trade: And provided further, That nothing
herein contained shall prevent price changes from time to time where in response to
changing conditions affecting the market for or the marketability of the goods concerned,
such as but not limited to actual or imminent deterioration of perishable goods,
obsolescence of seasonal goods, distress sales under court process, or sales in good faith
in discontinuance of business in the goods concerned.

(b) Burden of rebutting prima-facie case of discrimination

Upon proof being made, at any hearing on a complaint under this section, that there has
been discrimination in price or services or facilities furnished, the burden of rebutting the
prima-facie case thus made by showing justification shall be upon the person charged
with a violation of this section, and unless justification shall be affirmatively shown, the
Commission is authorized to issue an order terminating the discrimination: Provided,
however, That nothing herein contained shall prevent a seller rebutting the prima-facie
case thus made by showing that his lower price or the furnishing of services or facilities
to any purchaser or purchasers was made in good faith to meet an equally low price of a
competitor, or the services or facilities furnished by a competitor.

(c) Payment or acceptance of commission, brokerage, or other compensation

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to pay or grant, or to receive or accept, anything of value as a commission,
brokerage, or other compensation, or any allowance or discount in lieu thereof, except for
services rendered in connection with the sale or purchase of goods, wares, or
merchandise, either to the other party to such transaction or to an agent, representative, or
other intermediary therein where such intermediary is acting in fact for or in behalf, or is
subject to the direct or indirect control, of any party to such transaction other than the
person by whom such compensation is so granted or paid.

(d) Payment for services or facilities for processing or sale



It shall be unlawful for any person engaged in commerce to pay or contract for the
payment of anything of value to or for the benefit of a customer of such person in the
course of such commerce as compensation or in consideration for any services or
facilities furnished by or through such customer in connection with the processing,
handling, sale, or offering for sale of any products or commodities manufactured, sold, or
offered for sale by such person, unless such payment or consideration is available on
proportionally equal terms to all other customers competing in the distribution of such
products or commodities.

(e) Furnishing services or facilities for processing, handling, etc.

It shall be unlawful for any person to discriminate in favor of one purchaser against
another purchaser or purchasers of a commodity bought for resale, with or without
processing, by contracting to furnish or furnishing, or by contributing to the furnishing of,
any services or facilities connected with the processing, handling, sale, or offering for
sale of such commaodity so purchased upon terms not accorded to all purchasers on
proportionally equal terms.

(F) Knowingly inducing or receiving discriminatory price

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, knowingly to induce or receive a discrimination in price which is prohibited
by this section.

Discrimination in rebates, discounts, or advertising service charges; underselling in
particular localities; penalties, 15 U.S.C. § 13a

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to be a party to, or assist in, any transaction of sale, or contract to sell, which
discriminates to his knowledge against competitors of the purchaser, in that, any
discount, rebate, allowance, or advertising service charge is granted to the purchaser over
and above any discount, rebate, allowance, or advertising service charge available at the
time of such transaction to said competitors in respect of a sale of goods of like grade,
quality, and quantity; to sell, or contract to sell, goods in any part of the United States at
prices lower than those exacted by said person elsewhere in the United States for the
purpose of destroying competition, or eliminating a competitor in such part of the United
States; or, to sell, or contract to sell, goods at unreasonably low prices for the purpose of
destroying competition or eliminating a competitor.

Any person violating any of the provisions of this section shall, upon conviction thereof,
be fined not more than $5,000 or imprisoned not more than one year, or both.

Cooperative association; return of net earnings or surplus, 15 U.S.C. § 13b

Nothing in sections 13 to 13b and 21a of this title shall prevent a cooperative association
from returning to its members, producers, or consumers the whole, or any part of, the net



earnings or surplus resulting from its trading operations, in proportion to their purchases
or sales from, to, or through the association.

Exemption of non-profit institutions from price discrimination provisions, 15 U.S.C. §
13c

Nothing in sections 13 to 13b and 21a of this title, shall apply to purchases of their
supplies for their own use by schools, colleges, universities, public libraries, churches,
hospitals, and charitable institutions not operated for profit.

§ 3 Clayton Act, 15 U.S.C. § 14

Sale, etc., on agreement not to use goods of competitor

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to lease or make a sale or contract for sale of goods, wares, merchandise,
machinery, supplies, or other commaodities, whether patented or unpatented, for use,
consumption, or resale within the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction of the United
States, or fix a price charged therefor, or discount from, or rebate upon, such price, on the
condition, agreement, or understanding that the lessee or purchaser thereof shall not use
or deal in the goods, wares, merchandise, machinery, supplies, or other commodities of a
competitor or competitors of the lessor or seller, where the effect of such lease, sale, or
contract for sale or such condition, agreement, or understanding may be to substantially
lessen competition or tend to create a monopoly in any line of commerce.

8§ 4 Clayton Act, 15 U.S.C. § 15

Suits by persons injured

(a) Amount of recovery; prejudgment interest

Except as provided in subsection (b) of this section, any person who shall be injured in
his business or property by reason of anything forbidden in the antitrust laws may sue
therefor in any district court of the United States in the district in which the defendant
resides or is found or has an agent, without respect to the amount in controversy, and
shall recover threefold the damages by him sustained, and the cost of suit, including a
reasonable attorney's fee. The court may award under this section, pursuant to a motion
by such person promptly made, simple interest on actual damages for the period
beginning on the date of service of such person's pleading setting forth a claim under the
antitrust laws and ending on the date of judgment, or for any shorter period therein, if the
court finds that the award of such interest for such period is just in the circumstances. In
determining whether an award of interest under this section for any period is just in the
circumstances, the court shall consider only--



1. whether such person or the opposing party, or either party's representative, made
motions or asserted claims or defenses so lacking in merit as to show that such
party or representative acted intentionally for delay, or otherwise acted in bad
faith;

2. whether, in the course of the action involved, such person or the opposing party,
or either party's representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or otherwise providing for
expeditious proceedings; and

3. whether such person or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or
increasing the cost thereof.

(b) Amount of damages payable to foreign states and instrumentalities of foreign states

1. Except as provided in paragraph (2), any person who is a foreign state may not
recover under subsection (a) of this section an amount in excess of the actual
damages sustained by it and the cost of suit, including a reasonable attorney's fee.

2. Paragraph (1) shall not apply to a foreign state if--

A. such foreign state would be denied, under section 1605(a) (2) of Title 28,
immunity in a case in which the action is based upon a commercial
activity, or an act, that is the subject matter of its claim under this section;

B. such foreign state waives all defenses based upon or arising out of its
status as a foreign state, to any claims brought against it in the same
action;

C. such foreign state engages primarily in commercial activities; and

D. such foreign state does not function, with respect to the commercial
activity, or the act, that is the subject matter of its claim under this section
as a procurement entity for itself or for another foreign state.

(c) Definitions
For purposes of this section--
1. the term "commercial activity" shall have the meaning given it in section 1603(d)
of Title 28, and
2. the term "foreign state” shall have the meaning given it in section 1603(a) of Title

28.

8 4A Clayton Act, 15 U.S.C. § 15a

Suits by United States; amount of recovery; prejudgment interest

Whenever the United States is hereafter injured in its business or property by reason of
anything forbidden in the antitrust laws it may sue therefor in the United States district
court for the district in which the defendant resides or is found or has an agent, without
respect to the amount in controversy, and shall recover threefold the damages by it



sustained and the cost of suit. The court may award under this section, pursuant to a
motion by the United States promptly made, simple interest on threefold the damages for
the period beginning on the date of service of the pleading of the United States setting
forth a claim under the antitrust laws and ending on the date of judgment, or for any
shorter period therein, if the court finds that the award of such interest for such period is
just in the circumstances. In determining whether an award of interest under this section
for any period is just in the circumstances, the court shall consider only--

1. whether the United States or the opposing party, or either party's representative,
made motions or asserted claims or defenses so lacking in merit as to show that
such party or representative acted intentionally for delay or otherwise acted in bad
faith;

2. whether, in the course of the action involved, the United States or the opposing
party, or either party's representative, violated any applicable rule, statute, or court
order providing for sanctions for dilatory behavior or otherwise providing for
expeditious proceedings;

3. whether the United States or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or
increasing the cost thereof; and

4. whether the award of such interest is necessary to compensate the United States
adequately for the injury sustained by the United States.

§ 4B Clayton Act, 15 U.S.C. §15b

Limitation of actions

Any action to enforce any cause of action under sections 15, 15a, or 15c of this title shall
be forever barred unless commenced within four years after the cause of action accrued.
No cause of action barred under existing law on the effective date of this Act shall be
revived by this Act.

§ 4C Clayton Act, 15 U.S.C. § 15¢&

Actions by State attorneys general

(a) Parens patriae; monetary relief; damages; prejudgment interest

1. Any attorney general of a State may bring a civil action in the name of such State,
as parens patriae on behalf of natural persons residing in such State, in any district
court of the United States having jurisdiction of the defendant, to secure monetary
relief as provided in this section for injury sustained by such natural persons to
their property by reason of any violation of sections 1 to 7 of this title. The court
shall exclude from the amount of monetary relief awarded in such action any
amount of monetary relief

A. which duplicates amounts which have been awarded for the same injury,
or
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B. which is properly allocable to
i.  natural persons who have excluded their claims pursuant to
subsection (b) (2) of this section, and
ii.  any business entity.

2. The court shall award the State as monetary relief threefold the total damage
sustained as described in paragraph (1) of this subsection, and the cost of suit,
including a reasonable attorney's fee. The court may award under this paragraph,
pursuant to a motion by such State promptly made, simple interest on the total
damage for the period beginning on the date of service of such State's pleading
setting forth a claim under the antitrust laws and ending on the date of judgment,
or for any shorter period therein, if the court finds that the award of such interest
for such period is just in the circumstances. In determining whether an award of
interest under this paragraph for any period is just in the circumstances, the court
shall consider only--

A. whether such State or the opposing party, or either party's representative,
made motions or asserted claims or defenses so lacking in merit as to
show that such party or representative acted intentionally for delay or
otherwise acted in bad faith;

B. whether, in the course of the action involved, such State or the opposing
party, or either party's representative, violated any applicable rule, statute,
or court order providing for sanctions for dilatory behavior or otherwise
providing for expeditious proceedings; and

C. whether such State or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or
increasing the cost thereof.

(b) Notice; exclusion election; final judgment

1. Inany action brought under subsection (a) (1) of this section, the State attorney
general shall, at such times, in such manner, and with such content as the court
may direct, cause notice thereof to be given by publication. If the court finds that
notice given solely by publication would deny due process of law to any person or
persons, the court may direct further notice to such person or persons according to
the circumstances of the case.

2. Any person on whose behalf an action is brought under subsection (a) (1) of this
section may elect to exclude from adjudication the portion of the State claim for
monetary relief attributable to him by filing notice of such election with the court
within such time as specified in the notice given pursuant to paragraph (1) of this
subsection.

3. The final judgment in an action under subsection (a) (1) of this section shall be res
judicata as to any claim under section 15 of this title by any person on behalf of
whom such action was brought and who fails to give such notice within the period
specified in the notice given pursuant to paragraph (1) of this subsection.

(c) Dismissal or compromise of action




An action under subsection (a) (1) of this section shall not be dismissed or compromised
without the approval of the court, and notice of any proposed dismissal or compromise
shall be given in such manner as the court directs.

(d) Attorneys' fees

In any action under subsection (a) of this section--

1. the amount of the plaintiffs’ attorney’s fee, if any, shall be determined by the
court; and

2. the court may, in its discretion, award a reasonable attorney's fee to a prevailing
defendant upon a finding that the State attorney general has acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.

8§ 4D Clayton Act, 15 U.S.C. § 15d

Measurement of damages

In any action under section 15c(a) (1) of this title, in which there has been a
determination that a defendant agreed to fix prices in violation of sections 1 to 7 of this
title, damages may be proved and assessed in the aggregate by statistical or sampling
methods, by the computation of illegal overcharges, or by such other reasonable system
of estimating aggregate damages as the court in its discretion may permit without the
necessity of separately proving the individual claim of, or amount of damage to, persons
on whose behalf the suit was brought.

8§ 4E Clayton Act, 15 U.S.C. § 15¢

Distribution of damages

Monetary relief recovered in an action under section 15c(a) (1) of this title shall--

1. be distributed in such manner as the district court in its discretion may authorize;
or

2. be deemed a civil penalty by the court and deposited with the State as general
revenues;

subject in either case to the requirement that any distribution procedure adopted afford
each person a reasonable opportunity to secure his appropriate portion of the net
monetary relief.

8§ 4F Clayton Act, 15 U.S.C. 8§ 15f

Actions by Attorney General

(a) Notification to State attorney general




Whenever the Attorney General of the United States has brought an action under the
antitrust laws, and he has reason to believe that any State attorney general would be
entitled to bring an action under this Act based substantially on the same alleged violation
of the antitrust laws, he shall promptly give written notification thereof to such State
attorney general.

(b) Availability of files and other materials

To assist a State attorney general in evaluating the notice or in bringing any action under
this Act, the Attorney General of the United States shall, upon request by such State
attorney general, make available to him, to the extent permitted by law, any investigative
files or other materials which are or may be relevant or material to the actual or potential
cause of action under this Act.

8§ 4G Clayton Act, 15 U.S.C. 8§ 159

Definitions
For the purposes of sections 15c, 15d, 15e, and 15f of this title:

1. The term "State attorney general™ means the chief legal officer of a State, or any
other person authorized by State law to bring actions under section 15c of this
title, and includes the Corporation Counsel of the District of Columbia, except
that such term does not include any person employed or retained on--

A. acontingency fee based on a percentage of the monetary relief awarded
under this section; or

B. any other contingency fee basis, unless the amount of the award of a
reasonable attorney's fee to a prevailing plaintiff is determined by the
court under section 15¢(d) (1) of this title.

2. The term "State™ means a State, the District of Columbia, the Commonwealth of
Puerto Rico, and any other territory or possession of the United States.

3. The term "natural persons" does not include proprietorships or partnerships.

8§ 4H Clayton Act, 15 U.S.C. § 15h

Applicability of parens patriae actions

Sections 15c¢, 15d, 15e, 15f, and 15¢g of this title shall apply in any State, unless such
State provides by law for its nonapplicability in such State.

8 5 Clayton Act, 15 U.S.C. § 16 (Tunney Act)

Judgments



(a) Prima facie evidence; collateral estoppel

A final judgment or decree heretofore or hereafter rendered in any civil or criminal
proceeding brought by or on behalf of the United States under the antitrust laws to the
effect that a defendant has violated said laws shall be prima facie evidence against such
defendant in any action or proceeding brought by any other party against such defendant
under said laws as to all matters respecting which said judgment or decree would be an
estoppel as between the parties thereto: Provided, That this section shall not apply to
consent judgments or decrees entered before any testimony has been taken. Nothing
contained in this section shall be construed to impose any limitation on the application of
collateral estoppel, except that, in any action or proceeding brought under the antitrust
laws, collateral estoppel effect shall not be given to any finding made by the Federal
Trade Commission under the antitrust laws or under section 45 of this title which could
give rise to a claim for relief under the antitrust laws.

(b) Consent judgments and competitive impact statements; publication in Federal
Register; availability of copies to the public

Any proposal for a consent judgment submitted by the United States for entry in any civil
proceeding brought by or on behalf of the United States under the antitrust laws shall be
filed with the district court before which such proceeding is pending and published by the
United States in the Federal Register at least 60 days prior to the effective date of such
judgment. Any written comments relating to such proposal and any responses by the
United States thereto, shall also be filed with such district court and published by the
United States in the Federal Register within such sixty-day period. Copies of such
proposal and any other materials and documents which the United States considered
determinative in formulating such proposal, shall also be made available to the public at
the district court and in such other districts as the court may subsequently direct.
Simultaneously with the filing of such proposal, unless otherwise instructed by the court,
the United States shall file with the district court, publish in the Federal Register, and
thereafter furnish to any person upon request, a competitive impact statement which shall
recite--

1. the nature and purpose of the proceeding;

2. adescription of the practices or events giving rise to the alleged violation of the
antitrust laws;

3. an explanation of the proposal for a consent judgment, including an explanation
of any unusual circumstances giving rise to such proposal or any provision
contained therein, relief to be obtained thereby, and the anticipated effects on
competition of such relief;

4. the remedies available to potential private plaintiffs damaged by the alleged
violation in the event that such proposal for the consent judgment is entered in
such proceeding;

5. adescription of the procedures available for modification of such proposal; and



6. a description and evaluation of alternatives to such proposal actually considered
by the United States.

(c) Publication of summaries in newspapers

The United States shall also cause to be published, commencing at least 60 days prior to
the effective date of the judgment described in subsection (b) of this section, for 7 days
over a period of 2 weeks in newspapers of general circulation of the district in which the
case has been filed, in the District of Columbia, and in such other districts as the court
may direct--

I. asummary of the terms of the proposal for the consent judgment,
ii.  asummary of the competitive impact statement filed under subsection (b) of this
section,

iii.  and a list of the materials and documents under subsection (b) of this section
which the United States shall make available for purposes of meaningful public
comment, and the place where such materials and documents are available for
public inspection.

(d) Consideration of public comments by Attorney General and publication of response

During the 60-day period as specified in subsection (b) of this section, and such
additional time as the United States may request and the court may grant, the United
States shall receive and consider any written comments relating to the proposal for the
consent judgment submitted under subsection (b) of this section. The Attorney General or
his designee shall establish procedures to carry out the provisions of this subsection, but
such 60-day time period shall not be shortened except by order of the district court upon a
showing that

1. extraordinary circumstances require such shortening and
2. such shortening is not adverse to the public interest.

At the close of the period during which such comments may be received, the United
States shall file with the district court and cause to be published in the Federal Register a
response to such comments.

(e) Public interest determination

Before entering any consent judgment proposed by the United States under this section,
the court shall determine that the entry of such judgment is in the public interest. For the
purpose of such determination, the court may consider--

1. the competitive impact of such judgment, including termination of alleged
violations, provisions for enforcement and modification, duration or relief sought,



anticipated effects of alternative remedies actually considered, and any other
considerations bearing upon the adequacy of such judgment;

2. the impact of entry of such judgment upon the public generally and individuals
alleging specific injury from the violations set forth in the complaint including
consideration of the public benefit, if any, to be derived from a determination of
the issues at trial.

(F) Procedure for public interest determination
In making its determination under subsection (e) of this section, the court may--

1. take testimony of Government officials or experts or such other expert witnesses,
upon motion of any party or participant or upon its own motion, as the court may
deem appropriate;

2. appoint a special master and such outside consultants or expert witnesses as the
court may deem appropriate; and request and obtain the views, evaluations, or
advice of any individual, group or agency of government with respect to any
aspects of the proposed judgment or the effect of such judgment, in such manner
as the court deems appropriate;

3. authorize full or limited participation in proceedings before the court by interested
persons or agencies, including appearance amicus curiae, intervention as a party
pursuant to the Federal Rules of Civil Procedure, examination of witnesses or
documentary materials, or participation in any other manner and extent which
serves the public interest as the court may deem appropriate;

4. review any comments including any objections filed with the United States under
subsection (d) of this section concerning the proposed judgment and the responses
of the United States to such comments and objections; and

5. take such other action in the public interest as the court may deem appropriate.

(9) Eiling of written or oral communications with the district court

Not later than 10 days following the date of the filing of any proposal for a consent
judgment under subsection (b) of this section, each defendant shall file with the district
court a description of any and all written or oral communications by or on behalf of such
defendant, including any and all written or oral communications on behalf of such
defendant, or other person, with any officer or employee of the United States concerning
or relevant to such proposal, except that any such communications made by counsel of
record alone with the Attorney General or the employees of the Department of Justice
alone shall be excluded from the requirements of this subsection. Prior to the entry of any
consent judgment pursuant to the antitrust laws, each defendant shall certify to the district
court that the requirements of this subsection have been complied with and that such
filing is a true and complete description of such communications known to the defendant
or which the defendant reasonably should have known.

(h) Inadmissibility as evidence of proceedings before the district court and the
competitive impact statement




Proceedings before the district court under subsections (e) and (f) of this section, and the
competitive impact statement filed under subsection (b) of this section, shall not be
admissible against any defendant in any action or proceeding brought by any other party
against such defendant under the antitrust laws or by the United States under section 15a
of this title nor constitute a basis for the introduction of the consent judgment as prima
facie evidence against such defendant in any such action or proceeding.

(i) Suspension of limitations

Whenever any civil or criminal proceeding is instituted by the United States to prevent,
restrain, or punish violations of any of the antitrust laws, but not including an action
under section 15a of this title, the running of the statute of limitations in respect of every
private or State right of action arising under said laws and based in whole or in part on
any matter complained of in said proceeding shall be suspended during the pendency
thereof and for one year thereafter: Provided, however, That whenever the running of the
statute of limitations in respect of a cause of action arising under section 15 or 15c of this
title is suspended hereunder, any action to enforce such cause of action shall be forever
barred unless commenced either within the period of suspension or within four years after
the cause of action accrued.

8§ 6 Clayton Act, 15 U.S.C. § 17

Antitrust laws not applicable to labor organizations

The labor of a human being is not a commodity or article of commerce. Nothing
contained in the antitrust laws shall be construed to forbid the existence and operation of
labor, agricultural, or horticultural organizations, instituted for the purposes of mutual
help, and not having capital stock or conducted for profit, or to forbid or restrain
individual members of such organizations from lawfully carrying out the legitimate
objects thereof; nor shall such organizations, or the members thereof, be held or
construed to be illegal combinations or conspiracies in restraint of trade, under the
antitrust laws.

§7 Clayton Act, 15 U.S.C. § 18

Acquisition by one corporation of stock of another

No person engaged in commerce or in any activity affecting commerce shall acquire,
directly or indirectly, the whole or any part of the stock or other share capital and no
person subject to the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of another person engaged also in commerce or in any
activity affecting commerce, where in any line of commerce or in any activity affecting
commerce in any section of the country, the effect of such acquisition may be
substantially to lessen competition, or to tend to create a monopoly.



No person shall acquire, directly or indirectly, the whole or any part of the stock or other
share capital and no person subject to the jurisdiction of the Federal Trade Commission
shall acquire the whole or any part of the assets of one or more persons engaged in
commerce or in any activity affecting commerce, where in any line of commerce or in
any activity affecting commerce in any section of the country, the effect of such
acquisition, of such stocks or assets, or of the use of such stock by the voting or granting
of proxies or otherwise, may be substantially to lessen competition, or to tend to create a
monopoly.

This section shall not apply to persons purchasing such stock solely for investment and
not using the same by voting or otherwise to bring about, or in attempting to bring about,
the substantial lessening of competition. Nor shall anything contained in this section
prevent a corporation engaged in commerce or in any activity affecting commerce from
causing the formation of subsidiary corporations for the actual carrying on of their
immediate lawful business, or the natural and legitimate branches or extensions thereof,
or from owning and holding all or a part of the stock of such subsidiary corporations,
when the effect of such formation is not to substantially lessen competition.

Nor shall anything herein contained be construed to prohibit any common carrier subject
to the laws to regulate commerce from aiding in the construction of branches or short
lines so located as to become feeders to the main line of the company so aiding in such
construction or from acquiring or owning all or any part of the stock of such branch lines,
nor to prevent any such common carrier from acquiring and owning all or any part of the
stock of a branch or short line constructed by an independent company where there is no
substantial competition between the company owning the branch line so constructed and
the company owning the main line acquiring the property or an interest therein, nor to
prevent such common carrier from extending any of its lines through the medium of the
acquisition of stock or otherwise of any other common carrier where there is no
substantial competition between the company extending its lines and the company whose
stock, property, or an interest therein is so acquired.

Nothing contained in this section shall be held to affect or impair any right heretofore
legally acquired: Provided, That nothing in this section shall be held or construed to
authorize or make lawful anything heretofore prohibited or made illegal by the antitrust
laws, nor to exempt any person from the penal provisions thereof or the civil remedies
therein provided.

Nothing contained in this section shall apply to transactions duly consummated pursuant
to authority given by the Secretary of Transportation, Federal Power Commission,
Surface Transportation Board, the Securities and Exchange Commission in the exercise
of its jurisdiction under section 79j of this title, the United States Maritime Commission,
or the Secretary of Agriculture under any statutory provision vesting such power in such
Commission, Board, or Secretary.

§ 7A Clayton Act, 15 U.S.C. § 18a.




Premerger notification and waiting period

(a) Filing

Except as exempted pursuant to subsection (c), no person shall acquire, directly or

indirectly, any voting securities or assets of any other person, unless both persons (or in
the case of a tender offer, the acquiring person) file notification pursuant to rules under
subsection (d)(1) and the waiting period described in subsection (b)(1) has expired, if--

1.

2.

the acquiring person, or the person whose voting securities or assets are being
acquired, is engaged in commerce or in any activity affecting commerce; and

as a result of such acquisition, the acquiring person would hold an aggregate total
amount of the voting securities and assets of the acquired person--

A. in excess of $200,000,000 (as adjusted and published for each fiscal year
beginning after September 30, 2004, in the same manner as provided in
section 8(a)(5) to reflect the percentage change in the gross national
product for such fiscal year compared to the gross national product for the
year ending September 30, 2003); or

i. inexcess of $50,000,000 (as so adjusted and published) but not in
excess of $200,000,000 (as so adjusted and published); and

any voting securities or assets of a person engaged in
manufacturing which has annual net sales or total assets of
$10,000,000 (as so adjusted and published) or more are
being acquired by any person which has total assets or
annual net sales of $100,000,000 (as so adjusted and
published) or more;

any voting securities or assets of a person not engaged in
manufacturing which has total assets of $10,000,000 (as so
adjusted and published) or more are being acquired by any
person which has total assets or annual net sales of
$100,000,000 (as so adjusted and published) or more; or
any voting securities or assets of a person with annual net
sales or total assets of $100,000,000 (as so adjusted and
published) or more are being acquired by any person with
total assets or annual net sales of $10,000,000 (as so
adjusted and published) or more.

In the case of a tender offer, the person whose voting securities are sought to be acquired
by a person required to file notification under this subsection shall file notification
pursuant to rules under subsection (d).

(b) Waiting period; publication; voting securities

1. The waiting period required under subsection (a) of this section shall--



2.

3.

A. begin on the date of the receipt by the Federal Trade Commission and the
Assistant Attorney General in charge of the Antitrust Division of the
Department of Justice (hereinafter referred to in this section as the
"Assistant Attorney General™) of--

I.  the completed notification required under subsection (a) of this
section, or

ii.  if such notification is not completed, the notification to the extent
completed and a statement of the reasons for such noncompliance,
from both persons, or, in the case of a tender offer, the acquiring
person; and

B. end on the thirtieth day after the date of such receipt (or in the case of a
cash tender offer, the fifteenth day), or on such later date as may be set
under subsection (e) (2) or (g) (2) of this section.

The Federal Trade Commission and the Assistant Attorney General may, in
individual cases, terminate the waiting period specified in paragraph (1) and allow
any person to proceed with any acquisition subject to this section, and promptly
shall cause to be published in the Federal Register a notice that neither intends to
take any action within such period with respect to such acquisition.

As used in this section--

A. The term "voting securities" means any securities which at present or upon
conversion entitle the owner or holder thereof to vote for the election of
directors of the issuer or, with respect to unincorporated issuers, persons
exercising similar functions.

B. The amount or percentage of voting securities or assets of a person which
are acquired or held by another person shall be determined by aggregating
the amount or percentage of such voting securities or assets held or
acquired by such other person and each affiliate thereof.

(c) Exempt transactions

The following classes of transactions are exempt from the requirements of this section--

1.
2.

acquisitions of goods or realty transferred in the ordinary course of business;
acquisitions of bonds, mortgages, deeds of trust, or other obligations which are
not voting securities;

acquisitions of voting securities of an issuer at least 50 per centum of the voting
securities of which are owned by the acquiring person prior to such acquisition;
transfers to or from a Federal agency or a State or political subdivision thereof;
transactions specifically exempted from the antitrust laws by Federal statute;
transactions specifically exempted from the antitrust laws by Federal statute if
approved by a Federal agency, if copies of all information and documentary
material filed with such agency are contemporaneously filed with the Federal
Trade Commission and the Assistant Attorney General;

transactions which require agency approval under section 1467a(e) of Title 12,
section 1828(c) of Title 12, or section 1842 of Title 12;



10.

11.

12.

transactions which require agency approval under section 1843 of Title 12 or
section 1464 of Title 12, if copies of all information and documentary material
filed with any such agency are contemporaneously filed with the Federal Trade
Commission and the Assistant Attorney General at least 30 days prior to
consummation of the proposed transaction;

acquisitions, solely for the purpose of investment, of voting securities, if, as a
result of such acquisition, the securities acquired or held do not exceed 10 per
centum of the outstanding voting securities of the issuer;

acquisitions of voting securities, if, as a result of such acquisition, the voting
securities acquired do not increase, directly or indirectly, the acquiring person's
per centum share of outstanding voting securities of the issuer;

acquisitions, solely for the purpose of investment, by any bank, banking
association, trust company, investment company, or insurance company, of (A)
voting securities pursuant to a plan of reorganization or dissolution; or (B) assets
in the ordinary course of its business; and

such other acquisitions, transfers, or transactions, as may be exempted under
subsection (d) (2) (B) of this section.

(d) Commission rules

The Federal Trade Commission, with the concurrence of the Assistant Attorney General
and by rule in accordance with section 553 of Title 5, consistent with the purposes of this
section--

1.

2.

shall require that the notification required under subsection (a) of this section be
in such form and contain such documentary material and information relevant to a
proposed acquisition as is necessary and appropriate to enable the Federal Trade
Commission and the Assistant Attorney General to determine whether such
acquisition may, if consummated, violate the antitrust laws; and

may--

A. define the terms used in this section;

B. exempt, from the requirements of this section, classes of persons,
acquisitions, transfers, or transactions which are not likely to violate the
antitrust laws; and

C. prescribe such other rules as may be necessary and appropriate to carry out
the purposes of this section.

(e) Additional information; waiting period extensions

1.

A. The Federal Trade Commission or the Assistant Attorney General may,
prior to the expiration of the 30-day waiting period (or in the case of a
cash tender offer, the 15-day waiting period) specified in subsection (b)
(1) of this section, require the submission of additional information or
documentary material relevant to the proposed acquisition, from a person
required to file notification with respect to such acquisition under



subsection (a) of this section prior to the expiration of the waiting period
specified in subsection (b) (1) of this section, or from any officer, director,
partner, agent, or employee of such person.

B.

I.  The Assistant Attorney General and the Federal Trade Commission
shall each designate a senior official who does not have direct
responsibility for the review of any enforcement recommendation
under this section concerning the transaction at issue, to hear any
petition filed by such person to determine--

I.  whether the request for additional information or
documentary material is unreasonably cumulative, unduly
burdensome, or duplicative; or

I1.  whether the request for additional information or
documentary material has been substantially complied with
by the petitioning person.

ii.  Internal review procedures for petitions filed pursuant to clause (i)
shall include reasonable deadlines for expedited review of such
petitions, after reasonable negotiations with investigative staff, in
order to avoid undue delay of the merger review process.

iii.  Not later than 90 days after the date of the enactment of this Act,
the Assistant Attorney General and the Federal Trade Commission
shall conduct an internal review and implement reforms of the
merger review process in order to eliminate unnecessary burden,
remove costly duplication, and eliminate undue delay, in order to
achieve a more effective and more efficient merger review process.

iv.  Not later than 120 days after the date of enactment of this Act, the
Assistant Attorney General and the Federal Trade Commission
shall issue or amend their respective industry guidance,
regulations, operating manuals and relevant policy documents, to
the extent appropriate, to implement each reform in this
subparagraph.

v.  Not later than 180 days after the date the of enactment of this Act,
the Assistant Attorney General and the Federal Trade Commission
shall each report to Congress--

I.  which reforms each agency has adopted under this
subparagraph;

Il.  which steps each has taken to implement such internal
reforms; and
I1l.  the effects of such reforms.

2. The Federal Trade Commission or the Assistant Attorney General, in its or his
discretion, may extend the 30-day waiting period (or in the case of a cash tender
offer, the 15-day waiting period) specified in subsection (b) (1) of this section for
an additional period of not more than 30 days (or in the case of a cash tender
offer, 10 days) after the date on which the Federal Trade Commission or the
Assistant Attorney General, as the case may be, receives from any person to
whom a request is made under paragraph (1), or in the case of tender offers, the



acquiring person, (A) all the information and documentary material required to be
submitted pursuant to such a request, or (B) if such request is not fully complied
with, the information and documentary material submitted and a statement of the
reasons for such noncompliance. Such additional period may be further extended
only by the United States district court, upon an application by the Federal Trade
Commission or the Assistant Attorney General pursuant to subsection (g) (2) of
this section.

(F) Preliminary injunctions; hearings

If a proceeding is instituted or an action is filed by the Federal Trade Commission,
alleging that a proposed acquisition violates section 18 of this title, or section 45 of this
title, or an action is filed by the United States, alleging that a proposed acquisition
violates such section 18 of this title, or section 1 or 2 of this title, and the Federal Trade
Commission or the Assistant Attorney General (1) files a motion for a preliminary
injunction against consummation of such acquisition pendente lite, and (2) certifies the
United States district court for the judicial district within which the respondent resides or
carries on business, or in which the action is brought, that it or he believes that the public
interest requires relief pendente lite pursuant to this subsection, then upon the filing of
such motion and certification, the chief judge of such district court shall immediately
notify the chief judge of the United States court of appeals for the circuit in which such
district court is located, who shall designate a United States district judge to whom such
action shall be assigned for all purposes.

(9) Civil penalty; compliance; power of court

1. Any person, or any officer, director, or partner thereof, who fails to comply with
any provision of this section shall be liable to the United States for a civil penalty
of not more than $10,000 for each day during which such person is in violation of
this section. Such penalty may be recovered in a civil action brought by the
United States.

2. If any person, or any officer, director, partner, agent, or employee thereof, fails
substantially to comply with the notification requirement under subsection (a) of
this section or any request for the submission of additional information or
documentary material under subsection (e) (1) of this section within the waiting
period specified in subsection (b) (1) of this section and as may be extended under
subsection (e) (2) of this section, the United States district court--

A. may order compliance;

B. shall extend the waiting period specified in subsection (b) (1) of this
section and as may have been extended under subsection (e) (2) of this
section until there has been substantial compliance, except that, in the case
of a tender offer, the court may not extend such waiting period on the
basis of a failure, by the person whose stock is sought to be acquired, to
comply substantially with such notification requirement or any such
request; and



C. may grant such other equitable relief as the court in its discretion
determines necessary or appropriate, upon application of the Federal Trade
Commission or the Assistant Attorney General.

(h) Disclosure exemption

Any information or documentary material filed with the Assistant Attorney General or
the Federal Trade Commission pursuant to this section shall be exempt from disclosure
under section 552 of Title 5, and no such information or documentary material may be
made public, except as may be relevant to any administrative or judicial action or
proceeding. Nothing in this section is intended to prevent disclosure to either body of
Congress or to any duly authorized committee or subcommittee of the Congress.

(i) Construction with other laws

1. Any action taken by the Federal Trade Commission or the Assistant Attorney
General or any failure of the Federal Trade Commission or the Assistant Attorney
General to take any action under this section shall not bar any proceeding or any
action with respect to such acquisition at any time under any other section of this
Act or any other provision of law.

2. Nothing contained in this section shall limit the authority of the Assistant
Attorney General or the Federal Trade Commission to secure at any time from
any person documentary material, oral testimony, or other information under the
Antitrust Civil Process Act [15 U.S.C.A. § 1311 et seq.], the Federal Trade
Commission Act [15 U.S.C.A. 8 41 et seq.], or any other provision of law.

(1) Report to Congress; legislative recommendations

Beginning not later than January 1, 1978, the Federal Trade Commission, with the
concurrence of the Assistant Attorney General, shall annually report to the Congress on
the operation of this section. Such report shall include an assessment of the effects of this
section, of the effects, purpose, and need for any rules promulgated pursuant thereto, and
any recommendations for revisions of this section.

(k) If the end of any period of time provided in this section falls on a Saturday, Sunday,
or legal public holiday (as defined in section 6103(a) of title 5 of the United States Code),
then such period shall be extended to the end of the next day that is not a Saturday,
Sunday, or legal public holiday.

§ 8 Clayton Act, 15 U.S.C. § 19

Interlocking directorates and officers

()



No person shall, at the same time, serve as a director or officer in any two
corporations (other than banks, banking associations, and trust companies) that
are--
A. engaged in whole or in part in commerce; and
B. by virtue of their business and location of operation, competitors, so that
the elimination of competition by agreement between them would
constitute a violation of any of the antitrust laws;

if each of the corporations has capital, surplus, and undivided profits aggregating
more than $10,000,000 as adjusted pursuant to paragraph (5) of this subsection.

Notwithstanding the provisions of paragraph (1), simultaneous service as a
director or officer in any two corporations shall not be prohibited by this section
if--
A. the competitive sales of either corporation are less than $1,000,000, as
adjusted pursuant to paragraph (5) of this subsection;
B. the competitive sales of either corporation are less than 2 per centum of
that corporation's total sales; or
C. the competitive sales of each corporation are less than 4 per centum of that
corporation's total sales.

For purposes of this paragraph, "competitive sales" means the gross revenues for
all products and services sold by one corporation in competition with the other,
determined on the basis of annual gross revenues for such products and services
in that corporation's last completed fiscal year. For the purposes of this paragraph,
"total sales” means the gross revenues for all products and services sold by one
corporation over that corporation’'s last completed fiscal year.

The eligibility of a director or officer under the provisions of paragraph (1) shall
be determined by the capital, surplus and undivided profits, exclusive of
dividends declared but not paid to stockholders, of each corporation at the end of
that corporation's last completed fiscal year.

For purposes of this section, the term "officer" means an officer elected or chosen
by the Board of Directors.

For each fiscal year commencing after September 30, 1990, the $10,000,000 and
$1,000,000 thresholds in this subsection shall be increased (or decreased) as of
October 1 each year by an amount equal to the percentage increase (or decrease)
in the gross national product, as determined by the Department of Commerce or
its successor, for the year then ended over the level so established for the year
ending September 30, 1989. As soon as practicable, but not later than January 31
of each year, the Federal Trade Commission shall publish the adjusted amounts
required by this paragraph.

When any person elected or chosen as a director or officer of any corporation
subject to the provisions hereof is eligible at the time of his election or selection
to act for such corporation in such capacity, his eligibility to act in such capacity



shall not be affected by any of the provisions hereof by reason of any change in
the capital, surplus and undivided profits, or affairs of such corporation from
whatever cause, until the expiration of one year from the date on which the event
causing ineligibility occurred.

8§ 11 Clayton Act, 15U.S.C. 821

Enforcement provisions

(a) Commission, Board, or Secretary authorized to enforce compliance

Authority to enforce compliance with sections 13, 14, 18, and 19 of this title by the
persons respectively subject thereto is vested in the Surface Transportation Board where
applicable to common carriers subject to jurisdiction under subtitle 1V of Title 49; in the
Federal Communications Commission where applicable to common carriers engaged in
wire or radio communication or radio transmission of energy; in the Secretary of
Transportation where applicable to air carriers and foreign air carriers subject to the
Federal Aviation Act of 1958 [49 App. U.S.C.A. 8 1301 et seq.]; in the Board of
Governors of the Federal Reserve System where applicable to banks, banking
associations, and trust companies; and in the Federal Trade Commission where applicable
to all other character of commerce to be exercised as follows:

(b) Issuance of complaints for violations; hearing; intervention; filing of testimony;
report; cease and desist orders; reopening and alteration of reports or orders

Whenever the Commission, Board, or Secretary vested with jurisdiction thereof shall
have reason to believe that any person is violating or has violated any of the provisions of
sections 13, 14, 18, and 19 of this title, it shall issue and serve upon such person and the
Attorney General a complaint stating its charges in that respect, and containing a notice
of a hearing upon a day and at a place therein fixed at least thirty days after the service of
said complaint. The person so complained of shall have the right to appear at the place
and time so fixed and show cause why an order should not be entered by the
Commission, Board, or Secretary requiring such person to cease and desist from the
violation of the law so charged in said complaint. The Attorney General shall have the
right to intervene and appear in said proceeding and any person may make application,
and upon good cause shown may be allowed by the Commission, Board, or Secretary, to
intervene and appear in said proceeding by counsel or in person. The testimony in any
such proceeding shall be reduced to writing and filed in the office of the Commission,
Board, or Secretary. If upon such hearing the Commission, Board, or Secretary, as the
case may be, shall be of the opinion that any of the provisions of said sections have been
or are being violated, it shall make a report in writing, in which it shall state its findings
as to the facts, and shall issue and cause to be served on such person an order requiring
such person to cease and desist from such violations, and divest itself of the stock, or
other share capital, or assets, held or rid itself of the directors chosen contrary to the
provisions of sections 18 and 19 of this title, if any there be, in the manner and within the
time fixed by said order. Until the expiration of the time allowed for filing a petition for



review, if no such petition has been duly filed within such time, or, if a petition for
review has been filed within such time then until the record in the proceeding has been
filed in a court of appeals of the United States, as hereinafter provided, the Commission,
Board, or Secretary may at any time, upon such notice and in such manner as it shall
deem proper, modify or set aside, in whole or in part, any report or any order made or
issued by it under this section. After the expiration of the time allowed for filing a
petition for review, if no such petition has been duly filed within such time, the
Commission, Board, or Secretary may at any time, after notice and opportunity for
hearing, reopen and alter, modify, or set aside, in whole or in part, any report or order
made or issued by it under this section, whenever in the opinion of the Commission,
Board, or Secretary conditions of fact or of law have so changed as to require such action
or if the public interest shall so require: Provided, however, That the said person may,
within sixty days after service upon him or it of said report or order entered after such a
reopening, obtain a review thereof in the appropriate court of appeals of the United
States, in the manner provided in subsection (c) of this section.

(c) Review of orders; jurisdiction; filing of petition and record of proceeding;
conclusiveness of findings; additional evidence; modification of findings; finality of
judgment and decree

Any person required by such order of the commission, board, or Secretary to cease and
desist from any such violation may obtain a review of such order in the court of appeals
of the United States for any circuit within which such violation occurred or within which
such person resides or carries on business, by filing in the court, within sixty days after
the date of the service of such order, a written petition praying that the order of the
commission, board, or Secretary be set aside. A copy of such petition shall be forthwith
transmitted by the clerk of the court to the commission, board, or Secretary, and
thereupon the commission, board, or Secretary shall file in the court the record in the
proceeding, as provided in section 2112 of Title 28. Upon such filing of the petition the
court shall have jurisdiction of the proceeding and of the question determined therein
concurrently with the commission, board, or Secretary until the filing of the record, and
shall have power to make and enter a decree affirming, modifying, or setting aside the
order of the commission, board, or Secretary, and enforcing the same to the extent that
such order is affirmed, and to issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or to competitors pendente lite.
The findings of the commission, board, or Secretary as to the facts, if supported by
substantial evidence, shall be conclusive. To the extent that the order of the commission,
board, or Secretary is affirmed, the court shall issue its own order commanding obedience
to the terms of such order of the commission, board, or Secretary. If either party shall
apply to the court for leave to adduce additional evidence, and shall show to the
satisfaction of the court that such additional evidence is material and that there were
reasonable grounds for the failure to adduce such evidence in the proceeding before the
commission, board, or Secretary, the court may order such additional evidence to be
taken before the commission, board, or Secretary, and to be adduced upon the hearing in
such manner and upon such terms and conditions as to the court may seem proper. The
commission, board, or Secretary may modify its findings as to the facts, or make new



findings, by reason of the additional evidence so taken, and shall file such modified or
new findings, which, if supported by substantial evidence, shall be conclusive, and its
recommendation, if any, for the modification or setting aside of its original order, with
the return of such additional evidence. The judgment and decree of the court shall be
final, except that the same shall be subject to review by the Supreme Court upon
certiorari, as provided in section 1254 of Title 28.

(d) Exclusive jurisdiction of Court of Appeals

Upon the filing of the record with it the jurisdiction of the court of appeals to affirm,
enforce, modify, or set aside orders of the commission, board, or Secretary shall be
exclusive.

(e) Liability under antitrust laws

No order of the commission, board, or Secretary or judgment of the court to enforce the
same shall in anywise relieve or absolve any person from any liability under the antitrust
laws.

(F) Service of complaints, orders and other processes

Complaints, orders, and other processes of the commission, board, or Secretary under this
section may be served by anyone duly authorized by the commission, board, or Secretary,
either

1. by delivering a copy thereof to the person to be served, or to a member of the
partnership to be served, or to the president, secretary, or other executive officer
or a director of the corporation to be served; or

2. by leaving a copy thereof at the residence or the principal office or place of
business of such person; or

3. by mailing by registered or certified mail a copy thereof addressed to such person
at his or its residence or principal office or place of business. The verified return
by the person so serving said complaint, order, or other process setting forth the
manner of said service shall be proof of the same, and the return post office
receipt for said complaint, order, or other process mailed by registered or certified
mail as aforesaid shall be proof of the service of the same.

(9) Einality of orders generally

Any order issued under subsection (b) of this section shall become final--

1. upon the expiration of the time allowed for filing a petition for review, if no such
petition has been duly filed within such time; but the commission, board, or
Secretary may thereafter modify or set aside its order to the extent provided in the
last sentence of subsection (b) of this section; or



2. upon the expiration of the time allowed for filing a petition for certiorari, if the
order of the commission, board, or Secretary has been affirmed, or the petition for
review has been dismissed by the court of appeals, and no petition for certiorari
has been duly filed; or

3. upon the denial of a petition for certiorari, if the order of the commission, board,
or Secretary has been affirmed or the petition for review has been dismissed by
the court of appeals; or

4. upon the expiration of thirty days from the date of issuance of the mandate of the
Supreme Court, if such Court directs that the order of the commission, board, or
Secretary be affirmed or the petition for review be dismissed.

(h) Finality of orders modified by Supreme Court

If the Supreme Court directs that the order of the commission, board, or Secretary be
modified or set aside, the order of the commission, board, or Secretary rendered in
accordance with the mandate of the Supreme Court shall become final upon the
expiration of thirty days from the time it was rendered, unless within such thirty days
either party has instituted proceedings to have such order corrected to accord with the
mandate, in which event the order of the commission, board, or Secretary shall become
final when so corrected.

(1) Einality of orders modified by Court of Appeals

If the order of the commission, board, or Secretary is modified or set aside by the court of
appeals, and if

1. the time allowed for filing a petition for certiorari has expired and no such petition
has been duly filed, or

2. the petition for certiorari has been denied, or

3. the decision of the court has been affirmed by the Supreme Court,

then the order of the commission, board, or Secretary rendered in accordance with the
mandate of the court of appeals shall become final on the expiration of thirty days from
the time such order of the commission, board, or Secretary was rendered, unless within
such thirty days either party has instituted proceedings to have such order corrected so
that it will accord with the mandate, in which event the order of the commission, board,
or Secretary shall become final when so corrected.

(j) Einality of orders issued on rehearing ordered by Court of Appeals or Supreme Court

If the Supreme Court orders a rehearing; or if the case is remanded by the court of
appeals to the commission, board, or Secretary for a rehearing, and if

1. the time allowed for filing a petition for certiorari has expired, and no such
petition has been duly filed, or
2. the petition for certiorari has been denied, or



3. the decision of the court has been affirmed by the Supreme Court,
then the order of the commission, board, or Secretary rendered upon such rehearing shall
become final in the same manner as though no prior order of the commission, board, or
Secretary had been rendered.

(k) "Mandate" defined

As used in this section the term "mandate”, in case a mandate has been recalled prior to
the expiration of thirty days from the date of issuance thereof, means the final mandate.

() Penalties

Any person who violates any order issued by the commission, board, or Secretary under
subsection (b) of this section after such order has become final, and while such order is in
effect, shall forfeit and pay to the United States a civil penalty of not more than $5,000
for each violation, which shall accrue to the United States and may be recovered in a civil
action brought by the United States. Each separate violation of any such order shall be a
separate offense, except that in the case of a violation through continuing failure or
neglect to obey a final order of the commission, board, or Secretary each day of
continuance of such failure or neglect shall be deemed a separate offense.

§ 12 Clayton Act, 15 U.S.C. § 22

District in which to sue corporation

Any suit, action, or proceeding under the antitrust laws against a corporation may be
brought not only in the judicial district whereof it is an inhabitant, but also in any district
wherein it may be found or transacts business; and all process in such cases may be
served in the district of which it is an inhabitant, or wherever it may be found.

§ 13 Clayton Act, 15 U.S.C. § 23

Suits by United States; subpoenas for witnesses

In any suit, action, or proceeding brought by or on behalf of the United States subpoenas
for witnesses who are required to attend a court of the United States in any judicial
district in any case, civil or criminal, arising under the antitrust laws may run into any
other district: Provided, That in civil cases no writ of subpoena shall issue for witnesses
living out of the district in which the court is held at a greater distance than one hundred
miles from the place of holding the same without the permission of the trial court being
first had upon proper application and cause shown.

8 14 Clayton Act, 15 U.S.C. 8 24

Liability of directors and agents of corporation




Whenever a corporation shall violate any of the penal provisions of the antitrust laws,
such violation shall be deemed to be also that of the individual directors, officers, or
agents of such corporation who shall have authorized, ordered, or done any of the acts
constituting in whole or in part such violation, and such violation shall be deemed a
misdemeanor, and upon conviction therefor of any such director, officer, or agent he shall
be punished by a fine of not exceeding $5,000 or by imprisonment for not exceeding one
year, or by both, in the discretion of the court.

§ 15 Clayton Act, 15 U.S.C. § 25

Restraining violations; procedure

The several district courts of the United States are invested with jurisdiction to prevent
and restrain violations of this Act, and it shall be the duty of the several United States
attorneys, in their respective districts, under the direction of the Attorney General, to
institute proceedings in equity to prevent and restrain such violations. Such proceedings
may be by way of petition setting forth the case and praying that such violation shall be
enjoined or otherwise prohibited. When the parties complained of shall have been duly
notified of such petition, the court shall proceed, as soon as may be, to the hearing and
determination of the case; and pending such petition, and before final decree, the court
may at any time make such temporary restraining order or prohibition as shall be deemed
just in the premises. Whenever it shall appear to the court before which any such
proceeding may be pending that the ends of justice require that other parties should be
brought before the court, the court may cause them to be summoned whether they reside
in the district in which the court is held or not, and subpoenas to that end may be served
in any district by the marshal thereof.

§ 16 Clayton Act, 15 U.S.C. § 26

Injunctive relief for private parties; exception; costs

Any person, firm, corporation, or association shall be entitled to sue for and have
injunctive relief, in any court of the United States having jurisdiction over the parties,
against threatened loss or damage by a violation of the antitrust laws, including sections
13, 14, 18, and 19 of this title, when and under the same conditions and principles as
injunctive relief against threatened conduct that will cause loss or damage is granted by
courts of equity, under the rules governing such proceedings, and upon the execution of
proper bond against damages for an injunction improvidently granted and a showing that
the danger of irreparable loss or damage is immediate, a preliminary injunction may
issue: Provided, That nothing herein contained shall be construed to entitle any person,
firm, corporation, or association, except the United States, to bring suit for injunctive
relief against any common carrier subject to the jurisdiction of the Surface Transportation
Board under subtitle IV of Title 49. In any action under this section in which the plaintiff
substantially prevails, the court shall award the cost of suit, including a reasonable
attorney's fee, to such plaintiff.



§ 26 Clayton Act, 15 U.S.C. § 26a

Restrictions on the purchase of gasohol and synthetic motor fuel

(a) Limitations on the use of credit instruments; sales, resales, and transfers

Except as provided in subsection (b) of this section, it shall be unlawful for any person
engaged in commerce, in the course of such commerce, directly or indirectly to impose
any condition, restriction, agreement, or understanding that--

1. limits the use of credit instruments in any transaction concerning the sale, resale,
or transfer of gasohol or other synthetic motor fuel of equivalent usability in any
case in which there is no similar limitation on transactions concerning such
person's conventional motor fuel; or

2. otherwise unreasonably discriminates against or unreasonably limits the sale,
resale, or transfer of gasohol or other synthetic motor fuel of equivalent usability
in any case in which such synthetic or conventional motor fuel is sold for use,
consumption, or resale within the United States.

(b) Credit fees; equivalent conventional motor fuel sales; labeling of pumps; product
liability disclaimers; advertising support; furnishing facilities

1. Nothing in this section or in any other provision of law in effect on December 2,
1980, which is specifically applicable to the sale of petroleum products shall
preclude any person referred to in subsection (a) of this section from imposing a
reasonable fee for credit on the sale, resale, or transfer of the gasohol or other
synthetic motor fuel referred to in subsection (a) of this section if such fee equals
no more than the actual costs to such person of extending that credit.

2. The prohibitions in this section shall not apply to any person who makes available
sufficient supplies of gasohol and other synthetic motor fuels of equivalent
usability to satisfy his customers' needs for such products, if the gasohol and other
synthetic fuels are made available on terms and conditions which are equivalent to
the terms and conditions on which such person's conventional motor fuel products
are made available.

3. Nothing in this section shall--

A. preclude any person referred to in subsection (a) of this section from
requiring reasonable labeling of pumps dispensing the gasohol or other
synthetic motor fuel referred to in subsection (a) of this section to indicate,
as appropriate, that such gasohol or other synthetic motor fuel is not
manufactured, distributed, or sold by such person;

B. preclude such person from issuing appropriate disclaimers of product
liability for damage resulting from use of the gasohol or other synthetic
motor fuel;

C. require such person to provide advertising support for the gasohol or other
synthetic motor fuel; or



D. require such person to furnish or provide, at such person's own expense,
any additional pumps, tanks, or other related facilities required for the sale
of the gasohol or other synthetic motor fuel.

(c) "United States" defined

As used in this section, "United States™ includes the several States, the District of
Columbia, any territory of the United States and any insular possession or other place
under the jurisdiction of the United States.

§ 27 Clayton Act, 15 U.S.C. § 27

Effect of partial invalidity

If any clause, sentence, paragraph, or part of this Act shall, for any reason, be adjudged
by any court of competent jurisdiction to be invalid, such judgment shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in its operation to the
clause, sentence, paragraph, or part thereof directly involved in the controversy in which
such judgment shall have been rendered.

4. APPEALS[U.S. IS CIVIL COMPLAINANT, EQUITABLE RELIEF
SOUGHT], 15U.S.C. 8§29

(a) Court of Appeals; review by Supreme Court

Except as otherwise expressly provided by this section, in every civil action brought in
any district court of the United States under the Act entitled "An Act to protect trade and
commerce against unlawful restraints and monopolies”, approved July 2, 1890, or any
other Acts having like purpose that have been or hereafter may be enacted, in which the
United States is the complainant and equitable relief is sought, any appeal from a final
judgment entered in any such action shall be taken to the court of appeals pursuant to
sections 1291 and 2107 of Title 28. Any appeal from an interlocutory order entered in
any such action shall be taken to the court of appeals pursuant to sections 1292(a) (1) and
2107 of Title 28 but not otherwise. Any judgment entered by the court of appeals in any
such action shall be subject to review by the Supreme Court upon a writ of certiorari as
provided in section 1254(1) of Title 28.

(b) Direct appeals to Supreme Court

An appeal from a final judgment pursuant to subsection (a) of this section shall lie
directly to the Supreme Court if, upon application of a party filed within fifteen days of
the filing of a notice of appeal, the district judge who adjudicated the case enters an order
stating that immediate consideration of the appeal by the Supreme Court is of general
public importance in the administration of justice. Such order shall be filed within thirty
days after the filing of a notice of appeal. When such an order is filed, the appeal and any



cross appeal shall be docketed in the time and manner prescribed by the rules of the
Supreme Court. The Supreme Court shall thereupon either

1. dispose of the appeal and any cross appeal in the same manner as any other direct
appeal authorized by law, or

2. inits discretion, deny the direct appeal and remand the case to the court of
appeals, which shall then have jurisdiction to hear and determine the same as if
the appeal and any cross appeal therein had been docketed in the court of appeals
in the first instance pursuant to subsection (a) of this section.

5. DEPOSITIONS FOR USE IN SUITS IN EQUITY PROCEEDINGS
OPEN TO THE PUBLIC, 15U.S.C. 8§30

In the taking of depositions of witnesses for use in any suit in equity brought by the
United States under sections 1 to 7 of this title, and in the hearings before any examiner
or special master appointed to take testimony therein, the proceedings shall be open to the
public as freely as are trials in open court; and no order excluding the public from
attendance on any such proceedings shall be valid or enforceable.

6. ANTITRUST CIVIL PROCESS ACT, 15 U.S.C. 8§ 1311-1314, AS
AMENDED

Definitions, 15 U.S.C. 1311

For the purposes of this chapter--
() The term "antitrust law" includes:

1. Each provision of law defined as one of the antitrust laws by section 12 of this
title; and

2. Any statute enacted on and after September 19, 1962 by the Congress which
prohibits, or makes available to the United States in any court of the United States
any civil remedy with respect to any restraint upon or monopolization of interstate
or foreign trade or commerce;

(b) The term "antitrust order" means any final order, decree, or judgment of any court of
the United States, duly entered in any case or proceeding arising under any antitrust law;

(c) The term "antitrust investigation™ means any inquiry conducted by any antitrust
investigator for the purpose of ascertaining whether any person is or has been engaged in
any antitrust violation or in any activities in preparation for a merger, acquisition, joint
venture, or similar transaction, which, if consummated, may result in an antitrust
violation;



(d) The term "antitrust violation" means any act or omission in violation of any antitrust
law, any antitrust order or, with respect to the International Antitrust Enforcement
Assistance Act of 1994 [15 U.S.C.A. § 6201 et seq.] any of the foreign antitrust laws;

(e) The term "antitrust investigator" means any attorney or investigator employed by the
Department of Justice who is charged with the duty of enforcing or carrying into effect
any antitrust law;

(F) The term "person™ means any natural person, partnership, corporation, association, or
other legal entity, including any person acting under color or authority of State law;

(9) The term "documentary material™ includes the original or any copy of any book,
record, report, memorandum, paper, communication, tabulation, chart, or other
document, and any product of discovery;

(h) The term "custodian™ means the custodian or any deputy custodian designated under
section 1313(a) of this title;

(i) The term "product of discovery" includes without limitation the original or duplicate
of any deposition, interrogatory, document, thing, result of the inspection of land or other
property, examination, or admission obtained by any method of discovery in any judicial
litigation or in any administrative litigation of an adversarial nature; any digest, analysis,
selection, compilation, or any derivation thereof; and any index or manner of access
thereto; and

(J) The term "agent™ includes any person retained by the Department of Justice in
connection with the enforcement of the antitrust laws.

(K) The term "foreign antitrust laws" has the meaning given such term in section 12 of the
International Antitrust Enforcement Assistance Act of 1994 [15 U.S.C.A. § 6211]

Civil investigative demands, 15 U.S.C. § 1312

(a) Issuance; service; production of material; testimony

Whenever the Attorney General, or the Assistant Attorney General in charge of the
Antitrust Division of the Department of Justice, has reason to believe that any person
may be in possession, custody, or control of any documentary material, or may have any
information, relevant to a civil antitrust investigation or, with respect to the International
Antitrust Enforcement Assistance Act of 1994 [15 U.S.C.A. § 6201 et seq.], an
investigation authorized by section 3 of such Act [15 U.S.C.A. 8 6202], he may, prior to
the institution of a civil or criminal proceeding by the United States thereon, issue in
writing, and cause to be served upon such person, a civil investigative demand requiring
such person to produce such documentary material for inspection and copying or
reproduction, to answer in writing written interrogatories, to give oral testimony
concerning documentary material or information, or to furnish any combination of such



material, answers, or testimony. Whenever a civil investigative demand is an express
demand for any product of discovery, the Attorney General or the Assistant Attorney
General in charge of the Antitrust Division shall cause to be served, in any manner
authorized by this section, a copy of such demand upon the person from whom the
discovery was obtained and notify the person to whom such demand is issued of the date
on which such copy was served.

(b) Contents; return date for demand for product of discovery

Each such demand shall--

1. state the nature of--
A. the conduct constituting the alleged antitrust violation, or
B. the activities in preparation for a merger, acquisition, joint venture, or
similar transaction, which, if consummated, may result in an antitrust
violation,

which are under investigation and the provision of law applicable thereto;

2. ifitis ademand for production of documentary material--

A. describe the class or classes of documentary material to be produced
thereunder with such definiteness and certainty as to permit such material
to be fairly identified;

B. prescribe a return date or dates which will provide a reasonable period of
time within which the material so demanded may be assembled and made
available for inspection and copying or reproduction; and

C. identify the custodian to whom such material shall be made available; or

3. ifitis ademand for answers to written interrogatories--

A. propound with definiteness and certainty the written interrogatories to be
answered;

B. prescribe a date or dates at which time answers to written interrogatories
shall be submitted; and

C. identify the custodian to whom such answers shall be submitted; or

4. ifitis a demand for the giving of oral testimony--

A. prescribe a date, time, and place at which oral testimony shall be
commenced; and

B. identify an antitrust investigator who shall conduct the examination and
the custodian to whom the transcript of such examination shall be
submitted.

Any such demand which is an express demand for any product of discovery shall not be
returned or returnable until twenty days after a copy of such demand has been served
upon the person from whom the discovery was obtained.

(c) Protected material or information; demand for product of discovery superseding
disclosure restrictions except trial preparation materials




1.

2.

No such demand shall require the production of any documentary material, the
submission of any answers to written interrogatories, or the giving of any oral
testimony, if such material, answers, or testimony would be protected from
disclosure under--
A. the standards applicable to subpenas or subpenas duces tecum issued by a
court of the United States in aid of a grand jury investigation, or
B. the standards applicable to discovery requests under the Federal Rules of
Civil Procedure, to the extent that the application of such standards to any
such demand is appropriate and consistent with the provisions and
purposes of this chapter.
Any such demand which is an express demand for any product of discovery
supersedes any inconsistent order, rule, or provision of law (other than this
chapter) preventing or restraining disclosure of such product of discovery to any
person. Disclosure of any product of discovery pursuant to any such express
demand does not constitute a waiver of any right or privilege, including without
limitation any right or privilege which may be invoked to resist discovery of trial
preparation materials, to which the person making such disclosure may be
entitled.

(d) Service; jurisdiction

1.

Any such demand may be served by any antitrust investigator, or by any United
States marshal or deputy marshal, at any place within the territorial jurisdiction of
any court of the United States.

any™ such demand or any petition filed under section 1314 of this title may be
served upon any person who is not to be found within the territorial jurisdiction of
any court of the United States, in such manner as the Federal Rules of Civil
Procedure prescribe for service in a foreign country. To the extent that the courts
of the United States can assert jurisdiction over such person consistent with due
process, the United States District Court for the District of Columbia shall have
the same jurisdiction to take any action respecting compliance with this chapter
by such person that such court would have if such person were personally within
the jurisdiction of such court.

(e) Service upon legal entities and natural persons

1.

Service of any such demand or of any petition filed under section 1314 of this title
may be made upon a partnership, corporation, association, or other legal entity
by--

A. delivering a duly executed copy thereof to any partner, executive officer,
managing agent, or general agent thereof, or to any agent thereof
authorized by appointment or by law to receive service of process on
behalf of such partnership, corporation, association, or entity;

B. delivering a duly executed copy thereof to the principal office or place of
business of the partnership, corporation, association, or entity to be served;
or
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C. depositing such copy in the United States mails, by registered or certified
mail, return receipt requested, duly addressed to such partnership,
corporation, association, or entity at its principal office or place of
business.

2. Service of any such demand or of any petition filed under section 1314 of this title
may be made upon any natural person by--

A. delivering a duly executed copy thereof to the person to be served; or

B. depositing such copy in the United States mails by registered or certified
mail, return receipt requested, duly addressed to such person at his
residence or principal office or place of business.

(F) Proof of service

A verified return by the individual serving any such demand or petition setting forth the
manner of such service shall be proof of such service. In the case of service by registered
or certified mail, such return shall be accompanied by the return post office receipt of
delivery of such demand.

(9) Sworn certificates

The production of documentary material in response to a demand served pursuant to this
section shall be made under a sworn certificate, in such form as the demand designates,
by the person, if a natural person, to whom the demand is directed or, if not a natural
person, by a person or persons having knowledge of the facts and circumstances relating
to such production, to the effect that all of the documentary material required by the
demand and in the possession, custody, or control of the person to whom the demand is
directed has been produced and made available to the custodian.

(h) Interrogatories

Each interrogatory in a demand served pursuant to this section shall be answered
separately and fully in writing under oath, unless it is objected to, in which event the
reasons for the objection shall be stated in lieu of an answer, and it shall be submitted
under a sworn certificate, in such form as the demand designates, by the person, if a
natural person, to whom the demand is directed or, if not a natural person, by a person or
persons responsible for answering each interrogatory, to the effect that all information
required by the demand and in the possession, custody, control, or knowledge of the
person to whom the demand is directed has been submitted.

(i) Oral examinations

1. The examination of any person pursuant to a demand for oral testimony served
under this section shall be taken before an officer authorized to administer oaths
and affirmations by the laws of the United States or of the place where the
examination is held. The officer before whom the testimony is to be taken shall
put the witness on oath or affirmation and shall personally, or by someone acting



under his direction and in his presence, record the testimony of the witness. The
testimony shall be taken stenographically and transcribed. When the testimony is
fully transcribed, the officer before whom the testimony is taken shall promptly
transmit a copy of the transcript of the testimony to the custodian.

The antitrust investigator or investigators conducting the examination shall
exclude from the place where the examination is held all other persons except the
person being examined, his counsel, the officer before whom the testimony is to
be taken, and any stenographer taking such testimony. The provisions of section
30 of this title shall not apply to such examinations.

The oral testimony of any person taken pursuant to a demand served under this
section shall be taken in the judicial district of the United States within which
such person resides, is found, or transacts business, or in such other place as may
be agreed upon by the antitrust investigator conducting the examination and such
person.

. When the testimony is fully transcribed, the antitrust investigator or the officer
shall afford the witness (who may be accompanied by counsel) a reasonable
opportunity to examine the transcript; and the transcript shall be read to or by the
witness, unless such examination and reading are waived by the witness. Any
changes in form or substance which the witness desires to make shall be entered
and identified upon the transcript by the officer or the antitrust investigator with a
statement of the reasons given by the witness for making such changes. The
transcript shall then be signed by the witness, unless the witness in writing waives
the signing, is ill, cannot be found, or refuses to sign. If the transcript is not signed
by the witness within thirty days of his being afforded a reasonable opportunity to
examine it, the officer or the antitrust investigator shall sign it and state on the
record the fact of the waiver, illness, absence of the witness, or the refusal to sign,
together with the reason, if any, given therefor.

The officer shall certify on the transcript that the witness was duly sworn by him
and that the transcript is a true record of the testimony given by the witness, and
the officer or antitrust investigator shall promptly deliver it or send it by
registered or certified mail to the custodian.

Upon payment of reasonable charges therefor, the antitrust investigator shall
furnish a copy of the transcript to the witness only, except that the Assistant
Attorney General in charge of the Antitrust Division may for good cause limit
such witness to inspection of the official transcript of his testimony.

. Any person compelled to appear under a demand for oral testimony pursuant to
this section may be accompanied, represented, and advised by counsel. Counsel
may advise such person, in confidence, either upon the request of such person or
upon counsel's own initiative, with respect to any question asked of such person.
Such person or counsel may object on the record to any question, in whole or in
part, and shall briefly state for the record the reason for the objection. An
objection may properly be made, received, and entered upon the record when it is
claimed that such person is entitled to refuse to answer the question on grounds of
any constitutional or other legal right or privilege, including the privilege against
self-incrimination. Such person shall not otherwise object to or refuse to answer
any question, and shall not by himself or through counsel otherwise interrupt the



oral examination. If such person refuses to answer any question, the antitrust
investigator conducting the examination may petition the district court of the
United States pursuant to section 1314 of this title for an order compelling such
person to answer such question.

8. If such person refuses to answer any question on grounds of the privilege against
self-incrimination, the testimony of such person may be compelled in accordance
with the provisions of Part V of Title 18.

9. Any person appearing for oral examination pursuant to a demand served under
this section shall be entitled to the same fees and mileage which are paid to
witnesses in the district courts of the United States.

Custodian of documents, answers and transcripts, 15 U.S.C. § 1313

(a) Designation

The Assistant Attorney General in charge of the Antitrust Division of the Department of
Justice shall designate an antitrust investigator to serve as custodian of documentary
material, answers to interrogatories, and transcripts of oral testimony received under this
chapter, and such additional antitrust investigators as he shall determine from time to
time to be necessary to serve as deputies to such officer.

(b) Production of materials

Any person, upon whom any demand under section 1312 of this title for the production of
documentary material has been duly served, shall make such material available for
inspection and copying or reproduction to the custodian designated therein at the
principal place of business of such person (or at such other place as such custodian and
such person thereafter may agree and prescribe in writing or as the court may direct,
pursuant to section 1314(d) of this title) on the return date specified in such demand (or
on such later date as such custodian may prescribe in writing). Such person may upon
written agreement between such person and the custodian substitute copies for originals
of all or any part of such material.

(c) Responsibility for materials; disclosure

1. The custodian to whom any documentary material, answers to interrogatories, or
transcripts of oral testimony are delivered shall take physical possession thereof,
and shall be responsible for the use made thereof and for the return of
documentary material, pursuant to this chapter.

2. The custodian may cause the preparation of such copies of such documentary
material, answers to interrogatories, or transcripts of oral testimony as may be
required for official use by any duly authorized official, employee, or agent of the
Department of Justice under regulations which shall be promulgated by the
Attorney General. Notwithstanding paragraph (3) of this subsection, such
material, answers, and transcripts may be used by any such official, employee, or
agent in connection with the taking of oral testimony pursuant to this chapter.



3. Except as otherwise provided in this section, while in the possession of the
custodian, no documentary material, answers to interrogatories, or transcripts of
oral testimony, or copies thereof, so produced shall be available for examination,
without the consent of the person who produced such material, answers, or
transcripts, and, in the case of any product of discovery produced pursuant to an
express demand for such material, of the person from whom the discovery was
obtained, by any individual other than a duly authorized official, employee, or
agent of the Department of Justice. Nothing in this section is intended to prevent
disclosure to either body of the Congress or to any authorized committee or
subcommittee thereof.

4. While in the possession of the custodian and under such reasonable terms and
conditions as the Attorney General shall prescribe,

A. documentary material and answers to interrogatories shall be available for
examination by the person who produced such material or answers, or by
any duly authorized representative of such person, and

B. transcripts of oral testimony shall be available for examination by the
person who produced such testimony, or his counsel.

(d) Use of investigative files

1. Whenever any attorney of the Department of Justice has been designated to
appear before any court, grand jury, or Federal administrative or regulatory
agency in any case or proceeding, the custodian of any documentary material,
answers to interrogatories, or transcripts of oral testimony may deliver to such
attorney such material, answers, or transcripts for official use in connection with
any such case, grand jury, or proceeding as such attorney determines to be
required. Upon the completion of any such case, grand jury, or proceeding, such
attorney shall return to the custodian any such material, answers, or transcripts so
delivered which have not passed into the control of such court, grand jury, or
agency through the introduction thereof into the record of such case or
proceeding.

2. The custodian of any documentary material, answers to interrogatories, or
transcripts of oral testimony may deliver to the Federal Trade Commission, in
response to a written request, copies of such material, answers, or transcripts for
use in connection with an investigation or proceeding under the Commission's
jurisdiction. Such material, answers, or transcripts may only be used by the
Commission in such manner and subject to such conditions as apply to the
Department of Justice under this chapter.

(e) Return of material to producer

If any documentary material has been produced in the course of any antitrust
investigation by any person pursuant to a demand under this chapter and--



1. any case or proceeding before any court or grand jury arising out of such
investigation, or any proceeding before any Federal administrative or regulatory
agency involving such material, has been completed, or

2. no case or proceeding, in which such material may be used, has been commenced
within a reasonable time after completion of the examination and analysis of all
documentary material and other information assembled in the course of such
investigation,

the custodian shall, upon written request of the person who produced such material,
return to such person any such material (other than copies thereof furnished to the
custodian pursuant to subsection (b) of this section or made by the Department of Justice
pursuant to subsection (c) of this section) which has not passed into the control of any
court, grand jury, or agency through the introduction thereof into the record of such case
or proceeding.

(f) Appointment of successor custodians

In the event of the death, disability, or separation from service in the Department of
Justice of the custodian of any documentary material, answers to interrogatories, or
transcripts of oral testimony produced under any demand issued pursuant to this chapter,
or the official relief of such custodian from responsibility for the custody and control of
such material, answers, or transcripts, the Assistant Attorney General in charge of the
Antitrust Division shall promptly

1. designate another antitrust investigator to serve as custodian of such material,
answers, or transcripts, and

2. transmit in writing to the person who produced such material, answers, or
testimony notice as to the identity and address of the successor so designated.

Any successor designated under this subsection shall have with regard to such material,
answers, or transcripts all duties and responsibilities imposed by this chapter upon his
predecessor in office with regard thereto, except that he shall not be held responsible for
any default or dereliction which occurred prior to his designation.

Judicial proceedings, 15 U.S.C. § 1314

(a) Petition for enforcement; venue

Whenever any person fails to comply with any civil investigative demand duly served
upon him under section 1312 of this title or whenever satisfactory copying or
reproduction of any such material cannot be done and such person refuses to surrender
such material, the Attorney General, through such officers or attorneys as he may
designate, may file, in the district court of the United States for any judicial district in
which such person resides, is found, or transacts business, and serve upon such person a
petition for an order of such court for the enforcement of this chapter.



(b) Petition for order modifying or setting aside demand; time for petition; suspension of
time allowed for compliance with demand during pendency of petition; grounds for relief

1. Within twenty days after the service of any such demand upon any person, or at
any time before the return date specified in the demand, whichever period is
shorter, or within such period exceeding twenty days after service or in excess of
such return date as may be prescribed in writing, subsequent to service, by any
antitrust investigator named in the demand, such person may file and serve upon
such antitrust investigator, and in the case of any express demand for any product
of discovery upon the person from whom such discovery was obtained, a petition
for an order modifying or setting aside such demand--

A. in the district court of the United States for the judicial district within
which such person resides, is found, or transacts business; or

B. in the case of a petition addressed to an express demand for any product of
discovery, only in the district court of the United States for the judicial
district in which the proceeding in which such discovery was obtained is
or was last pending.

2. The time allowed for compliance with the demand in whole or in part as deemed
proper and ordered by the court shall not run during the pendency of such petition
in the court, except that such person shall comply with any portions of the
demand not sought to be modified or set aside. Such petition shall specify each
ground upon which the petitioner relies in seeking such relief and may be based
upon any failure of such demand to comply with the provisions of this chapter, or
upon any constitutional or other legal right or privilege of such person.

(c) Petition for order modifying or setting aside demand for production of product of
discovery; grounds for relief; stay of compliance with demand and of running of time
allowed for compliance with demand

Whenever any such demand is an express demand for any product of discovery, the
person from whom such discovery was obtained may file, at any time prior to compliance
with such express demand, in the district court of the United States for the judicial district
in which the proceeding in which such discovery was obtained is or was last pending, and
serve upon any antitrust investigator named in the demand and upon the recipient of the
demand, a petition for an order of such court modifying or setting aside those portions of
the demand requiring production of any such product of discovery. Such petition shall
specify each ground upon which the petitioner relies in seeking such relief and may be
based upon any failure of such portions of the demand to comply with the provisions of
this chapter, or upon any constitutional or other legal right or privilege of the petitioner.
During the pendency of such petition, the court may stay, as it deems proper, compliance
with the demand and the running of the time allowed for compliance with the demand.

(d) Petition for order requiring performance by custodian of duties; venue

At any time during which any custodian is in custody or control of any documentary
material or answers to interrogatories delivered, or transcripts of oral testimony given by



any person in compliance with any such demand, such person, and, in the case of an
express demand for any product of discovery, the person from whom such discovery was
obtained, may file, in the district court of the United States for the judicial district within
which the office of such custodian is situated, and serve upon such custodian a petition
for an order of such court requiring the performance by such custodian of any duty
imposed upon him by this chapter.

(e) Jurisdiction; appeal; contempts

Whenever any petition is filed in any district court of the United States under this section,
such court shall have jurisdiction to hear and determine the matter so presented, and to
enter such order or orders as may be required to carry into effect the provisions of this
chapter. Any final order so entered shall be subject to appeal pursuant to section 1291 of
Title 28. Any disobedience of any final order entered under this section by any court shall
be punished as a contempt thereof.

(F) Applicability of Federal Rules of Civil Procedure

To the extent that such rules may have application and are not inconsistent with the
provisions of this chapter, the Federal Rules of Civil Procedure shall apply to any petition
under this chapter.

(9) Disclosure exemption

Any documentary material, answers to written interrogatories, or transcripts of oral
testimony provided pursuant to any demand issued under this chapter shall be exempt
from disclosure under section 552 of Title 5.

7. COUNSEL'S LIABILITY FOR EXCESSIVE COSTS, 28U.S.C.§
1927

Any attorney or other person admitted to conduct cases in any court of the United States
or any Territory thereof who so multiplies the proceedings in any case unreasonably and
vexatiously may be required by the court to satisfy personally the excess costs, expenses,
and attorneys' fees reasonably incurred because of such conduct.

8. INTERNATIONAL ANTITRUST ENFORCEMENT ASSISTANCE
ACT OF 1994, 15 U.S.C. 88 6201-6212

Disclosure to a foreign antitrust authority of antitrust evidence, 15 U.S.C. § 6201

In accordance with an antitrust mutual assistance agreement in effect under this chapter,
subject to section 6207 of this title, and except as provided in section 6204 of this title,
the Attorney General of the United States and the Federal Trade Commission may
provide to a foreign antitrust authority with respect to which such agreement is in effect
under this chapter, antitrust evidence to assist the foreign antitrust authority--



1. in determining whether a person has violated or is about to violate any of the
foreign antitrust laws administered or enforced by the foreign antitrust authority,
or

2. inenforcing any of such foreign antitrust laws.

Investigations to assist a foreign antitrust authority in obtaining antitrust evidence, 15
U.S.C. § 6202

(a) Request for investigative assistance

A request by a foreign antitrust authority for investigative assistance under this section
shall be made to the Attorney General, who may deny the request in whole or in part. No
further action shall be taken under this section with respect to any part of a request that
has been denied by the Attorney General.

(b) Authority to investigate

In accordance with an antitrust mutual assistance agreement in effect under this chapter,
subject to section 6207 of this title, and except as provided in section 6204 of this title,
the Attorney General and the Commission may, using their respective authority to
investigate possible violations of the Federal antitrust laws, conduct investigations to
obtain antitrust evidence relating to a possible violation of the foreign antitrust laws
administered or enforced by the foreign antitrust authority with respect to which such
agreement is in effect under this chapter, and may provide such antitrust evidence to the
foreign antitrust authority, to assist the foreign antitrust authority--

1. in determining whether a person has violated or is about to violate any of such
foreign antitrust laws, or
2. in enforcing any of such foreign antitrust laws.

(c) Special scope of authority

An investigation may be conducted under subsection (b) of this section, and antitrust
evidence obtained through such investigation may be provided, without regard to whether
the conduct investigated violates any of the Federal antitrust laws.

(d) Rights and privileges preserved

A person may not be compelled in connection with an investigation under this section to
give testimony or a statement, or to produce a document or other thing, in violation of
any legally applicable right or privilege.

Jurisdiction of the district courts of the United States, 15 U.S.C. § 6203

(a) Authority of the district courts




On the application of the Attorney General made in accordance with an antitrust mutual
assistance agreement in effect under this chapter, the United States district court for the
district in which a person resides, is found, or transacts business may order such person to
give testimony or a statement, or to produce a document or other thing, to the Attorney
General to assist a foreign antitrust authority with respect to which such agreement is in
effect under this chapter--

1.

2.

in determining whether a person has violated or is about to violate any of the
foreign antitrust laws administered or enforced by the foreign antitrust authority,

in enforcing any of such foreign antitrust laws.

(b) Contents of order

1. Use of appointee to receive evidence

A. An order issued under subsection (a) of this section may direct that

testimony or a statement be given, or a document or other thing be
produced, to a person who shall be recommended by the Attorney General
and appointed by the court.

. A person appointed under subparagraph (A) shall have power to

administer any necessary oath and to take such testimony or such
statement.

2. Practice and procedure

A. An order issued under subsection (a) of this section may prescribe the

practice and procedure for taking testimony and statements and for
producing documents and other things.

. Such practice and procedure may be in whole or in part the practice and

procedure of the foreign state, or the regional economic integration
organization, represented by the foreign antitrust authority with respect to
which the Attorney General requests such order.

. To the extent such order does not prescribe otherwise, any testimony and

statements required to be taken shall be taken, and any documents and
other things required to be produced shall be produced, in accordance with
the Federal Rules of Civil Procedure.

(c) Rights and privileges preserved

A person may not be compelled under an order issued under subsection (a) of this section
to give testimony or a statement, or to produce a document or other thing, in violation of
any legally applicable right or privilege.



(d) Voluntary conduct

This section does not preclude a person in the United States from voluntarily giving
testimony or a statement, or producing a document or other thing, in any manner
acceptable to such person for use in an investigation by a foreign antitrust authority.

Limitations on authority, 15 U.S.C. § 6204

Sections 6201, 6202, and 6203 of this title shall not apply with respect to the following
antitrust evidence:

(1) Antitrust evidence that is received by the Attorney General or the Commission under
section 18a of this title, as added by title 11 of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976. Nothing in this paragraph shall affect the ability of the
Attorney General or the Commission to disclose to a foreign antitrust authority antitrust
evidence that is obtained otherwise than under such section 18a of this title.

(2) Antitrust evidence that is matter occurring before a grand jury and with respect to
which disclosure is prevented by Federal law, except that for the purpose of applying
Rule 6(e)(3)(C)(iv) of the Federal Rules of Criminal Procedure with respect to this
section--

A. aforeign antitrust authority with respect to which a particularized need for such
antitrust evidence is shown shall be considered to be an appropriate official of any
of the several States, and

B. a foreign antitrust law administered or enforced by the foreign antitrust authority
shall be considered to be a State criminal law.

(3) Antitrust evidence that is specifically authorized under criteria established by
Executive Order 12356, or any successor to such order, to be kept secret in the interest of
national defense or foreign policy, and--
A. that is classified pursuant to such order or such successor, or
B. with respect to which a determination of classification is pending under such
order or such successor.
(4) Antitrust evidence that is classified under section 2162 of Title 42.

Exception to certain disclosure restrictions, 15 U.S.C. § 6205

Section 1313 of this title and sections 46(f) and 57b-2 of this title, shall not apply to
prevent the Attorney General or the Commission from providing to a foreign antitrust
authority antitrust evidence in accordance with an antitrust mutual assistance agreement
in effect under this chapter and in accordance with the other requirements of this chapter.



Publication requirements applicable to antitrust mutual assistance agreements, 15 U.S.C.
§ 6206

(a) Publication of proposed antitrust mutual assistance agreements

Not less than 45 days before an antitrust mutual assistance agreement is entered into, the
Attorney General, with the concurrence of the Commission, shall publish in the Federal
Register--

1. the proposed text of such agreement and any modification to such proposed text,
and

2. arequest for public comment with respect to such text or such modification, as
the case may be.

(b) Publication of proposed amendments to antitrust mutual assistance agreements in
effect

Not less than 45 days before an agreement is entered into that makes an amendment to an
antitrust mutual assistance agreement, the Attorney General, with the concurrence of the
Commission, shall publish in the Federal Register--

1. the proposed text of such amendment, and
2. arequest for public comment with respect to such amendment.

(c) Publication of antitrust mutual assistance agreements, amendments, and terminations

Not later than 45 days after an antitrust mutual assistance agreement is entered into or
terminated, or an agreement that makes an amendment to an antitrust mutual assistance
agreement is entered into, the Attorney General, with the concurrence of the
Commission, shall publish in the Federal Register--

1. the text of the antitrust mutual assistance agreement or amendment, or the terms
of the termination, as the case may be, and

2. in the case of an agreement that makes an amendment to an antitrust mutual
assistance agreement, a notice containing--

A. citations to the locations in the Federal Register at which the text of the
antitrust mutual assistance agreement that is so amended, and of any
previous amendments to such agreement, are published, and

B. a description of the manner in which a copy of the antitrust mutual
assistance agreement, as so amended, may be obtained from the Attorney
General and the Commission.

(d) Condition for validity




An antitrust mutual assistance agreement, or an agreement that makes an amendment to
an antitrust mutual assistance agreement, with respect to which publication does not
occur in accordance with subsections (a), (b), and (c) of this section shall not be
considered to be in effect under this chapter.

Conditions on use of antitrust mutual assistance agreements, 15 U.S.C. § 6207

(a) Determinations

Neither the Attorney General nor the Commission may conduct an investigation under
section 6202 of this title, apply for an order under section 6203 of this title, or provide
antitrust evidence to a foreign antitrust authority under an antitrust mutual assistance
agreement, unless the Attorney General or the Commission, as the case may be,
determines in the particular instance in which the investigation, application, or antitrust
evidence is requested that--

1. the foreign antitrust authority--
A. will satisfy the assurances, terms, and conditions described in
subparagraphs (A), (B), and (E) of section 6211(2) of this title, and
B. is capable of complying with and will comply with the confidentiality
requirements applicable under such agreement to the requested antitrust
evidence,
2. providing the requested antitrust evidence will not violate section 6204 of this
title, and
3. conducting such investigation, applying for such order, or providing the requested
antitrust evidence, as the case may be, is consistent with the public interest of the
United States, taking into consideration, among other factors, whether the foreign
state or regional economic integration organization represented by the foreign
antitrust authority holds any proprietary interest that could benefit or otherwise be
affected by such investigation, by the granting of such order, or by the provision
of such antitrust evidence.

(b) Limitation on disclosure of certain antitrust evidence

Neither the Attorney General nor the Commission may disclose in violation of an
antitrust mutual assistance agreement any antitrust evidence received under such
agreement, except that such agreement may not prevent the disclosure of such antitrust
evidence to a defendant in an action or proceeding brought by the Attorney General or
the Commission for a violation of any of the Federal laws if such disclosure would
otherwise be required by Federal law.

(c) Required disclosure of notice received

If the Attorney General or the Commission receives a notice described in section
6211(2)(H) of this title, the Attorney General or the Commission, as the case may be,



shall transmit such notice to the person that provided the evidence with respect to which
such notice is received.

Limitations on judicial review, 15 U.S.C. § 6208

(a) Determinations

Determinations made under paragraphs (1) and (3) of section 6207(a) of this title shall
not be subject to judicial review.

(b) Citations to and descriptions of confidentiality laws

Whether an antitrust mutual assistance agreement satisfies section 6211(2)(C) of this title
shall not be subject to judicial review.

(c) Rules of construction

1. Administrative procedure act

The requirements in section 6206 of this title with respect to publication and
request for public comment shall not be construed to create any availability of
judicial review under chapter 7 of Title 5 [5 U.S.C.A. § 701 et seq.].

2. Laws referenced in section 6204 of this title

Nothing in this section shall be construed to affect the availability of judicial review
under laws referred to in section 6204 of this title.

Preservation of existing authority, 15 U.S.C. § 6209

(@) In general

The authority provided by this chapter is in addition to, and not in lieu of, any other
authority vested in the Attorney General, the Commission, or any other officer of the
United States.

(b) Attorney General and Commission

This chapter shall not be construed to modify or affect the allocation of responsibility
between the Attorney General and the Commission for the enforcement of the Federal
antitrust laws.

Report to Congress, 15 U.S.C. § 6210




In the 30-day period beginning 3 years after November 2, 1994 and with the concurrence
of the Commission, the Attorney General shall submit, to the Speaker of the House of
Representatives and the President pro tempore of the Senate, a report--

(1) describing how the operation of this chapter has affected the enforcement of the
Federal antitrust laws,

(2) describing the extent to which foreign antitrust authorities have complied with the
confidentiality requirements applicable under antitrust mutual assistance agreements in
effect under this chapter,

(3) specifying separately the identities of the foreign states, regional economic integration
organizations, and foreign antitrust authorities that have entered into such agreements and
the identities of the foreign antitrust authorities with respect to which such foreign states
and such organizations have entered into such agreements,

(4) specifying the identity of each foreign state, and each regional economic integration
organization, that has in effect a law similar to this chapter,

(5) giving the approximate number of requests made by the Attorney General and the
Commission under such agreements to foreign antitrust authorities for antitrust
investigations and for antitrust evidence,

(6) giving the approximate number of requests made by foreign antitrust authorities under
such agreements to the Attorney General and the Commission for investigations under
section 6202 of this title, for orders under section 6203 of this title, and for antitrust
evidence, and

(7) describing any significant problems or concerns of which the Attorney General is
aware with respect to the operation of this chapter.

Definitions, 15 U.S.C. § 6211

For purposes of this chapter:

(1) The term "antitrust evidence™ means information, testimony, statements, documents,
or other things that are obtained in anticipation of, or during the course of, an
investigation or proceeding under any of the Federal antitrust laws or any of the foreign
antitrust laws.

(2) The term "antitrust mutual assistance agreement™ means a written agreement, or
written memorandum of understanding, that is entered into by the United States and a
foreign state or regional economic integration organization (with respect to the foreign
antitrust authorities of such foreign state or such organization, and such other
governmental entities of such foreign state or such organization as the Attorney General
and the Commission jointly determine may be necessary in order to provide the



assistance described in subparagraph (A)), or jointly by the Attorney General and the
Commission and a foreign antitrust authority, for the purpose of conducting
investigations under section 6202 of this title, applying for orders under section 6203 of
this title, or providing antitrust evidence, on a reciprocal basis and that includes the
following:

A

An assurance that the foreign antitrust authority will provide to the Attorney
General and the Commission assistance that is comparable in scope to the
assistance the Attorney General and the Commission provide under such
agreement or such memorandum.
An assurance that the foreign antitrust authority is subject to laws and procedures
that are adequate to maintain securely the confidentiality of antitrust evidence that
may be received under section 6201, 6202 or 6203 of this title and will give
protection to antitrust evidence received under such section that is not less than
the protection provided under the laws of the United States to such antitrust
evidence.
Citations to and brief descriptions of the laws of the United States, and the laws of
the foreign state or regional economic integration organization represented by the
foreign antitrust authority, that protect the confidentiality of antitrust evidence
that may be provided under such agreement or such memorandum. Such citations
and such descriptions shall include the enforcement mechanisms and penalties
applicable under such laws and, with respect to a regional economic integration
organization, the applicability of such laws, enforcement mechanisms, and
penalties to the foreign states composing such organization.
Citations to the Federal antitrust laws, and the foreign antitrust laws, with respect
to which such agreement or such memorandum applies.
Terms and conditions that specifically require using, disclosing, or permitting the
use or disclosure of, antitrust evidence received under such agreement or such
memorandum only--
I.  for the purpose of administering or enforcing the foreign antitrust laws
involved, or
ii.  with respect to a specified disclosure or use requested by a foreign
antitrust authority and essential to a significant law enforcement objective,
in accordance with the prior written consent that the Attorney General or
the Commission, as the case may be, gives after--
I.  determining that such antitrust evidence is not otherwise readily
available with respect to such objective,

Il.  making the determinations described in paragraphs (2) and (3) of
section 6207(a) of this title, with respect to such disclosure or use,
and

1. making the determinations applicable to a foreign antitrust
authority under section 6207(a)(1) of this title (other than the
determination regarding the assurance described in subparagraph
(A) of this paragraph), with respect to each additional
governmental entity, if any, to be provided such antitrust evidence
in the course of such disclosure or use, after having received



adequate written assurances applicable to each such governmental
entity.

F. An assurance that antitrust evidence received under section 6201, 6202 or 6203 of
this title, from the Attorney General or the Commission, and all copies of such
evidence, in the possession or control of the foreign antitrust authority will be
returned to the Attorney General or the Commission, respectively, at the
conclusion of the foreign investigation or proceeding with respect to which such
evidence was so received.

G. Terms and conditions that specifically provide that such agreement or such
memorandum will be terminated if--

I.  the confidentiality required under such agreement or such memorandum is
violated with respect to antitrust evidence, and

Ii.  adequate action is not taken both to minimize any harm resulting from the
violation and to ensure that the confidentiality required under such
agreement or such memorandum is not violated again.

H. Terms and conditions that specifically provide that if the confidentiality required
under such agreement or such memorandum is violated with respect to antitrust
evidence, notice of the violation will be given--

(i) by the foreign antitrust authority promptly to the Attorney General or the
Commission with respect to antitrust evidence provided by the Attorney General
or the Commission, respectively, and

(i) by the Attorney General or the Commission to the person (if any) that
provided such evidence to the Attorney General or the Commission.

(3) The term "Attorney General™ means the Attorney General of the United States.
(4) The term "Commission™ means the Federal Trade Commission.

(5) The term "Federal antitrust laws" has the meaning given the term "antitrust laws" in
subsection 12(a) of this title but also includes section 45 of this title to the extent that
such section 45 of this title applies to unfair methods of competition.

(6) The term "foreign antitrust authority™ means a governmental entity of a foreign state
or of a regional economic integration organization that is vested by such state or such
organization with authority to enforce the foreign antitrust laws of such state or such
organization.

(7) The term "foreign antitrust laws" means the laws of a foreign state, or of a regional
economic integration organization, that are substantially similar to any of the Federal
antitrust laws and that prohibit conduct similar to conduct prohibited under the Federal
antitrust laws.

(8) The term "person™ has the meaning given such term in subsection 12(a) of this title.



(9) The term "regional economic integration organization™ means an organization that is
constituted by, and composed of, foreign states, and on which such foreign states have
conferred sovereign authority to make decisions that are binding on such foreign states,
and that are directly applicable to and binding on persons within such foreign states,
including the decisions with respect to--

A. administering or enforcing the foreign antitrust laws of such organization, and
B. prohibiting and regulating disclosure of information that is obtained by such
organization in the course of administering or enforcing such laws.

Authority to receive reimbursement, 15 U.S.C. § 6212

The Attorney General and the Commission are authorized to receive from a foreign
antitrust authority, or from the foreign state or regional economic integration organization
represented by such foreign antitrust authority, reimbursement for the costs incurred by
the Attorney General or the Commission, respectively, in conducting an investigation
under section 6202 of this title requested by such foreign antitrust authority, applying for
an order under section 6203 of this title to assist such foreign antitrust authority, or
providing antitrust evidence to such foreign antitrust authority under an antitrust mutual
assistance agreement in effect under this chapter with respect to such foreign antitrust
authority.
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ADVANCE-~FOR RELEASE AT TIME OF DELIVERY, JANUARY 1), 1937,

ADDRESS BY
HON, EWIN L. DAVIS, MEMBER OF FEDERAL TRADE COMMISSION,
BEFORE THE
NATIONAL LEAGUE OF WHOLESALE FRESH FRUIT AND VEGETABLE DISTRIBUTORS,
JANUARY 1l;, 1937, IN ATLANTA, GEORGIA.

THE FEDERAL TEADE COMMISSION

It is a pleasure to meet with your important organization in your Annual
Meeting, and to talk to you about the work of the Federal Trade Commission.
The exacting requirements of our official duties have made it necessary to
decline numerous invitations to address important bodies in various eities and
sections. However, because of the appeal of your genial and efficient
Secretary, Mr, Horace H. Herr, and my high regard for him, I am here.

Mr. Herr is held in high esteem in Washington.,

Perhaps I should admit that perhaps I was also somewhat influeneed by
the further fact that I came to Georgia for my wife.

The Federal Trade Commission is an independent, bi-partisan, administra-
tive and quasi-judicial tribunal, created by Act of Congress in 191lj, upon
the recommendation of President Woodrow Wilson. The Commission is composed
of five members appointed by the President, by and with the aid and consent of
the Senate, for terms of seven years. To aid the Commission in its labors,
it has a staff of trained, efficient lawyers, economists, accountants,
statisticians and clerical personnel.

FUNCTIONS OF THE COMMISSION

While the Commission has certain other powers and duties, its chief
functions are:

(1) To prevent unfair methods of competition in commerce;

(2) To make investigations upon the direction of the President, the

Congress, upon the request of the Attorney General, or upon its own initia=«
tive,

(3) To enforce certain sections of the Clayton Antitrust Act, including
an amendment to Section 2 of that Act recently enacted and generally referred
to as the Robinson~Patmen Act.

The processes of the Commission are injunctive or preventive, not
punitive. The success of this procedure has been indicated by the fact that
during the nearly twenty-two years since the Commission has established, it

- has seldom had to appeal to the courts to discipline respondents for dis-

3.!‘5&;ding its ocease and desist orders.
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UNFAIR METHODS OF COMPETITION

The Federal Trade Commission Act declares "unfair methods of competition
in commerce" to be unlawful and directs the Commission to prevent same when-
ever "it shall appear to the Commission that proceedings by it in respect
thereof will be to the interest of the public", The purpose of preventing

unfair methods of competition is two-fold, namely, the protection of members ‘

of industry from the harmful effects of unfair practices by competitors, and
the protection of the public interest.

Congress very wisely did not undertake to enumerate the various unfair
methods against which the Act was directed; unfair competition is as infinite
as human ingenuity, and constantly appears in new forms and guises. The
Supreme Court interpreting the Act declared:

"In the nature of things it is impossible to describe and
define in advance just what constituted unfair competition, and
in the final analysis, it became a question of law after the facts
were ascertained."

Unfair methods of competition generally fall within two broad
classes:

First, those which involve an element of fraud and dishonesty, and,

Secondly, those not inherently dishonest, but whieh are restrictive
of fair competition.

In defining the words "unfair methods of competition" as used in the
Federal Trade Commission Act, the Supreme Court in the Gratz case (253 U.S.
L21) referred to them as practices "opposed to good morals because character-
ized by deception, bad faith, fraud or oppression, or as against public
policy because of their dangerous tendency unduly to hinder competition or
create monopoly".

The Federal Trade Commission handles thousands of eases annually involv-
ing a charge of misrepresentation, deception or fraud in the sale of products
and various other unfair practices covering almost every conceivable
character of commodities,

RELATION TO AGRICULTURE

While you are engaged in commerce, yet you deal in agricultural products.
You are dependent upon and consequently concerned with the problems and the
welfare of those engaged in agricultural pursuits -~ especially those engaged
in fruit and vegetable growing. {

Those engaged in agriculture and their dependents constitute the largest
single class of consumers of these commodities. Consequently, farmers are
generally protected by the prevention of such unfair trade practices. It is
& matter of concern to them as to whether truthful representations are made
and honest methods employed in the sale of the innumerable articles which the
farmers and their families must buy,.

R AL ST A e -
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Purthermore, the Commission has taken sorrective action in numerous cases
against unfair practices employed with respect to commodities principally sold
to farmers. These cases involve misrepresentations of various field seeds,
poultry medicine, feed and text books, baby chicks, dairy and stock feeds,
nursery stock, cream separators, incubators, and numerous farm implements and
tools, fertilizer, salt and other artiecles too numerous to mention.

The Commission has many times taken corrective action against manufac-
turers for false representations and deception in the sale of substitutes for
and imitations of genuine farm products.

The Commission also has issued cease and desist orders ageinst certain
manufacturers who sought to capitalize public good will to farmers by falsely-
leading consumers to believe that they were trading with farmers' organiza-
tions when such was not a fact.

The Commission has also put an end to oppressive and illegal tactics
which 1limited competition in the purchase of farm products. It has likewise
stopped conspiracies in price fixing which unduly raised the prices of
products purchased principally by farmers.

COMMI SSION PROCEDURE

The procedure of the Commission in all such cases is simple and effec=-
tive., A case may originate in several ways, although most generally it is
through complaint of an unfair practice made by a competitor or consumer.
This requires no formality. The complaint may be made by letter setting
forth the facts. The identity of the complainant is kept confidential,

Whenever a matter is brought to the attention of the Commission indicat-
ing a probable law violation, the Cormission directs an investigation by its
own staff. If from the facts developed by such investigation it has reason
to believe that the law is being violated, the Commission orders the prepara-
tion and service of a complainte. Such service is ordinarily made by sending
& copy of the complaint by registered mail to the alleged offender, who is
called the respondent, and who is granted twenty days within which to make
answer, after which hearings are conducted, evidence taken, briefs filed and
the case argued, if either side makes request to be heard before the
Commission in oral argument. The Commission then takes the case under advise=
ment and renders its deoision, If the Commission finds that the evidence
sustains the allegations in the complaint, it issues an order requiring the
respondent to cease and desist from the unlawful practices in question.

If the respondent feels that the Commission's order is not justified, he
has the right of appeal to the Circuit Court of Appeals of his own jurisdic-
Yion. The findings of fact by the Commission, if supported by evidence, are
final, but the Court passes upon the validity of the legal conclusions applic-
able thereto. If the Court affirms the Commission, it directs the respondent
to obey the Commission's order, Should he then fail to do so, the Court may
proceed as in any other contempt of Court.

LR A iy ST




e e e . e T 3T T

g

TR

-l -

The statute provides that Federal Trade Commission cases "in the Circuit
Court of Appeals shall be given precedence over other cases pending therein,
and shall be in every way expedited".

There is, too, the right of petition for certiorari by either the
Commission or the respondent to the United States Supreme Court, and during
its history, a considerable number of the Commission's cases have been
carried to that tribunal.

A reversal of the Commission's orders by the Courts is a rare occurrence.
The Commission has been reversed by the United States Supreme Court but once
in the last seven years, and that was by a five to four decision in a Section
7 Clayton Act casej during the last eighteen months the Commission's orders
have been affirmed by various Circuit Courts of Appeals in thirty-odd cases
and reversed in none.

STIPULATIONS

I have described the Commission's formal case procedure, We have an
informal procedure by which the Commission has been able to expedite its work
and save much time and expense both to the Commission and to persons charged
with violations of Secetion 5 of the Federal Trade Commission Act. This is
known as our stipulation procedure. A large percentage of our cases are
satisfactorily adjusted in this manner., It often happens that a member of
industry commits an offense against the Federal Trade Commission Act through
ignorance of the law, or that such practices have been indulged in by adver-
tising agents or employes of the manufacturer or merchant without the
knowledge of the executive. When such complaints are brought to his atten-
tion, it frequently happens that the violator expresses a desire to refrain
from any violation, advises that he does not wish to resist the proceeding,
but wishes to adjust the matter in the simplest manner possible. Ordinarily
he is given the opportunity to sign a written stipulation of the facts and an
agreement to cease and desist from the practices involved., If the respondent
observes his agreement, no further procedure is had. Violations of these
stipulations are extremely rare.

As indicated, the stipulation procedure is a privilege and not a right.
Whether an offender is permitted to sign a stipulation is a matter within the
-disoretion of the Commission. Such privilege is not accorded where the
Commission is convinced that the practices in question are fraudulent or of ¢
serious nature.

ROBINSON-PATMAN ACT

#here has been widespread interest in and much discussion of the
Robisflon~Patman Aot recently enacted, which amended Section 2 of the Clayton
Ast. The RobingmewPatman Act seeks, generally, to place competing pur-

; 4hasers upon & pority by meking unlawful unjust discriminations in purchase
¥ pLNey &lseountiy f‘bﬂtin‘ allowances, brokerage end service charges. It
LN W mw eharges.
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The Robinson-Patman Act may be summarized, largely in the language of the
Act, as follows:

(a) Prohibited Discriminatory Differentials, Rebates, Refunds, Discounts,
Credits and Other Allowances. It is an unfair trade practice for any member

of the industry engaged in commerce l/, in the course of such commerce, to
grant or allow, secretly or openly, directly or indirectly, any price dif-
ferentials, rebates, refunds, discounts, credits, free samples, or other
allowances which effectuate a discrimination in price between different pur-
chasers of goods of like grade and quality where either or any of the pur=-
chases involved therein are in commerce l/ and where the effect thereof may

be substantially to lessen competition or tend to create a monopoly in any
line of commerce 1/ or to injure, destroy or prevent competition with any
person who either grants or knowingly receives the benefit of such discrimina-
tion or with customers of either of them: Provided, however -

(1) That the goods involved in any such transaction are sold
for use, consumption or resale within any place under the jurisdic=-
tion of the United States;

(2) That nothing herein contained shall prevent differentials
which make only due allowance for differences in the cost of manu-
facture, sale or delivery resulting from the differing methods or
quantities in which such commodities are to such purchasers sold or

delivered;

(3) That nothing herein contained shall prevent persons
engaged in selling goods, wares or merchandise in commerce 1/ from
selecting their own customers in bona fide transactions and not
in restraint of trade;

(4) That nothing herein contained shall prevent price changes
from time to time where made in response to changing conditions
affecting either (a) the market for the goods concerned, or (b)
the marketability of the goods, such as, but not limited to, actual
or imminent deterioration of perishable goods, obsolescence of
seasonal goods, distress sales under court process, or sales in
good faith in discontinuance of business in the goods concerned.

(b) Prohibited Brokerages and Commissions. It is an unfair trade
practice for any member of the industry engaged in commerce l/, in the course
of such commerce, to pay or grant, or to receive or accept, anything of value
as a commission, brokerage, or other compensation, or any allowance or dis=-
count in lieu thereef, except for services rendered in connection with the
sale or purehase of goods, wares, or merchandise, either to the other party
to such transaction or to an agent, representative, or other intermediary
therein where such intermediary is acting in fact for or in behalf, or is
aubjeut to the direct or indirect comtrol, of any party to such transaction
other than the person by whom such compensation is so granted or paid.

fjf-%-“““ .

See footnote on page 6.
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(e¢) Prohibited Advertising or Promotional Allowances, Etc. It is an i
unfair trade practice for any member of the industry engaged in commercelb/, ;
to pay or contract for the payment of advertising or promotion allowances or .
any other thing of value to or for the benefit of a customer of such member
in the course of such commerce as compensation or in consideration for any
services or facilities furnished by or through such customer in connection .
with the processing, handling, sale, or offering for sale of any produets or
commodities manufactured, sold, or offered for sale by such member, unless
such payment or consideration is available on proportionally equal terms to
all other customers competing in the distribution of such products or com-
modities.

(d) Prohibited Discriminatory Services or Facilities. It is an unfair
trade practice for any member of the industry engeged in commerce 1/ to
discriminate in favor of one purchaser against another purchaser or pur-
chasers of a commodity bought for resale, with or without processing, by con-
tracting to furnish or by furnishing, or by contributing to the furnishing
of, any services or facilities connected with the processing, handling, sale
or offering for sale of such commodity so purchased upon terms not accorded
to all purchasers on proportionally equal terms.

(e) Illegal Price Discrimination. It is an unfair trade practice for
any member of the industry or other person engaged in commerce l/, in the
course of such commerce to discriminate in price in any other respect con=-
trary to Section 2 of the Clayton Act as amended by the Act of Congress,
approved June 19, 19%6 (Public No. 692, 7Lth Congress), or knowingly to
induce or receive a discrimination in price which is prohibited by such
section as amended.

1/ As herein used, the word "commerce" means trade or commerce among the
several States and with foreign nations, or between the District of Columbia

or any Territory of the United States and any State, Territory, or foreign “
natign, or between any insular possessions or other places under the juris-

diction of the United States, or between any such possession or place and

any State or Territory of the United States or the District of Columbia or

any foreign nation, or within the District of Columbia or any Territory or

any insular possession or other place under the jurisdiction of the

United States; Provided, That this shall not apply to the Phillippine Islands.

¢
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ANTITRUST LAWS NOT APPLICABLE
TO AGRICULTURAL ORGANIZATIONS

You will doubtless be interested to know that Section 6 of the Clayton
Act provides as follows:

"The labor of a human being is not a commodity or article of
commerce, Nothing contained in the antitrust laws shall be con-
strued to forbid the existence and operation of labor, agricultural,
or horticultural organizations, instituted for the purposes of
mutual help, and not having capital stock or conducted for profit,
or to forbid or restrain individual members of such organizations
from lawfully carrying out the legitimate objects thereof; nor shall
such organizations, or the members thereof, be held or construed to
be illegal combinations or conspiracies in restraint of trade, under
the antitrust laws. (Oct. 15, 1914, c.323, 6; 38 Stat. 731:

16 USCA, Sec. 17)"
TRADE PRACTICE CONFERENCES

After several years experience under its organic Act, the Commission
developed still a third method of eliminating unfair trade practices. I refer
to the Commission's trade practice conference procedure. The purpose of the
trade practice conference procedure is to afford industries a means whereby
they may more effectively cooperate under Govermment supervision in the elimi-
netion of practices which are unfair and harmful. It mobilizes and implements
the forces for good to elevate the standards of fair dealing with the con-

suning and purchasing public,

Under this procedure, if a representative and substantial number of the
members of an industry prorose a trade practice conference and the proposal
appears feasible to the Commission, a conference is arranged for the consid-
eration of the problems of the industry. With the aid and counsel of members
of the Commission's staff, trade practice conference rules covering the
problems arc formulated, considered, and such as may be adopted are submitted
to the Commission for its consideration. The Commission frequently suggests
revisions in the proposed rules, in which event the revised rules are referred
back to the industry for further consideration. The rules arc entirely
voluntary, so that no member of industry is under any compulsion to agree
thereto. If the Commission finds that the rules as finally proposed are in
conformity with the law, it gives its approval. Upon such approval, the
rules are submitted by the Commission to each member of the industry who is
afforded an opportunity to signify his agreement to abide by the rules in the
conduct of his business. It is also customary for the industry to appoint
a trade practice committee to cooperate with the Commission in effectuating a

proper compliance with the rules.,

-
In passing upon trade practice rules which an industry submits, the

Commission applies the test of law. To receive approval, the rules must be
such as will not permit a practice contrary to the law or public interest.
For example, approval of the Commission would not be given to a rule which
establishes a monopolistic practice or which tends to fix prices or otherwise
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illegally restrain tradc or bring about the suppression of fair competitive
opportunity for all. The public interest requires that no rule be approved
by the Commission which would work undue hardship on the public or any member
of the industry.

Trade practice conference rules approved by the Commission fall into two
groups. In Group I are placed such provisions as proscribe practices which
are illegal as comnstituting unfair methods of competition or other violations
of law over which the Commission has corrective jurisdiction. In Group II
are placed such rules as the industry deems desirable to foster and promote
in the interest of fair and equi*table conduct, but which do not involve
practices necessarily illegal.

The Commission has sponsored upward of two hundred trade practice con-
ference agreements, and now has under consideration a substantial number and
inguiries with regard to many more., Many of these conference agreements have
been adopted by large industries, with investments running into hundreds of
millions of dollars, and employing large numbers of workers. By this confer-
ence method, the unfair and dishonest practices, which are frequently the
re sult of economic and competitive forces rather than deliberate design, are
often corrected by wholesale, where otherwise it might be necessary to take
action against each individual offender, with the effort, time and expense
incident thereto,

Generally speaking an overwhelming majority of the members of an
industry are honest and arc desirous of employing only fair and honorable
methods, These conference agreements usually lead to rrompt abandonment of
unfair practices by the entire industry.

PRESERVE MANUFACTURING INDUSTRY

The trade praatice conference rules established for this industry afford
a concrete illustration of such activities in the interest of agriculture.
Mombers of this industry constitute the manufacturers of fruit preserves, jams,
Jellies and apple butter, They produce annually in excess of $30,000,000 of
such products. They purchase fruit from the farmers direct or from coopera-
tive marketing organizations and other marketers of fruit. Agriculture's
market for fruit is found largely in this industry. In the great Iruit-
producing districts of the Northwest and some parts of the South, the preserve
industry constitutes xlmost the whole outlet of the berry-producing farmers.

The principal problem involved was the sale of so-called preserves,
jams and jellies in which a large part of the fruit had been displaced by
synthetie products such as pectinous jelly, commonly thought of as solidified
sugar and water. The practice of displacing fruit with synthetic materials
had become so prevalent as to threaten the existence of the honest manufac-
turer,who desired to market pure preserves. The effect of lessening the
market for pure preserves had serious repercussions in lessening the demand
for the farmer's fruit. By reason of this lessened dcmand, acres upon acres
of fine berries have been allowed at times to rot in the fields, the price
being so low as not even to warrant inmcurring the cost of picking, to say
nothing of the expense of growing the fruit.

Pk i . -
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Substitution of the synthetic products for fruit renders the product
less palatable and satisfying to the taste, and when this inferior product
is passed off as pure, it tends to build up a consumer dissatisfaction and :
reluctance to purchase any preserves, thus further lessening the market for
the full-fruited product.

e n b (i -

The Commission, through its trade practice conference procedure, took
up the problem and has promulgated rules prohibiting the sale of products as
genuine preserves, jams and jellies and apple butter when the full amount of
fruit has not been used in its manufacture, and requiring that the synthetic
product shall not be allowed to masquerade as genuine or pure, but must be
labeled or described as an imitation which in fact it is.

In the course of the hearings on these trade practice rules, farm !
organizations and other organizations of producers and packers of fruit
appeared in support of the Commission's undertaking and supplied valuable
evidence which was of great help in this constructive work of such vital
importance to agriculture, as well as to consumers,

The trade practice rules for the preserve industry provide against all
forms of misrepresentations, misbranding and adulteraticn of fruit preserves,
jams, jellies and apple butter.

GEVLRAL INVESTIGATIONS

Perhaps the work of the Federal Trade Commission most widely publicized
and that to which the mind of the average citizen turns in connection with
mention of the Commission is the function performed under Section 6 of the
Commission's organic law which authorizes the Commission to make investiga-
tions upon the direction of the President or the Congress, or upon request
of the Attorney General or upon the initiative of the Commission.

Approximately 100 investigations have been made under that authority, the
greater portion of them pursuant to Congressional resolutions.

Among such general investigations may be mentioned those in relation to
Accounting Systems, Agricultural Income, Bakeries, Bread and Flour, Calcium
Arsenate, Cement Industry, Chain Stores, Coal -- Anthracite and Bituminous,
Commercial Bribery, Cooperation in Foreign Countries, Cooperative Marketing,
Copper, Cost of Living, Cotton Merchandising, Cottonseed Industry, Cotton
Trade, Electric and Gas Utilities, Electric Power, Farm Implements and !
Mechinery, Peeds, Fertilizer, Flour Milling, Food Investigation, Flour Nilling
and Jobbing, Food Camning, Grain Elevators, Grain Trade, lieat Packing,
Wholesale Marketing, Antidumping Legislation, Cooperation in American Export
Trade, Cotton Growing Corporation, Foreign Combinations of American Firms and
Dumping, Gasoline, Grain Exporters, Wheat Prices, Guarantee Against Price
Decline, House Furnishings, Leather and Shoes, Lumber Costs, Lumber Trade
Assosiations, Meat-Packing Profit Limitations, Canned Milk, Milk Investigation,
National Wealth and Income, Open Price Associations, Packer Consent Decree,
Paper-Book, Paper-Newsprint, Peanut Prices, Petroleum Industry, Petroleum-Pipe
Lines, Price Bases, Price Deflation, Profiteering, Radio, Raisin Combination,
Resale Price Maintenance, Salaries Inquiry, Sisal Hemp, Southern Livestock
Prices, Steel Code Inquiry, Steel Industry-Costs and Profits, Stoclk Dividends,

)
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Sugar, Sugar-Beet, Taxation and Tax Exempt Income, Textiles-Combined Cotton
Yarns, Textile Industry, Tobacco, Tobacco lMarketing-Leaf, Trade and Tariffs in
South America, and Utility Corporations.

The Commission's reports on most of these investigations were printed as
government documents.,

The mere publicity of the facts developed in these inquiries generally
proved beneficial, and often resulted in reforms forced by public sentiment
or voluntarily adopted by those who were shown to have been engaged in
unlawful or unfair practices, Some of these investigations also resulted in
prosecutions by the Department of Justice and a number of them resulted in
the issuance of complaints by the Federal Trade Commission.

Investigations by the Commission have several times resulted in the
enactment of important Congressional measures, including the Packers and
Stockyards Act, the Securities Act of 1933, the Holding Company Act and
various others, Facts developed by these investigations have been used by
members of Congress in the consideration of various problems and measures too
numerous to mention.

But for lack of time I would be glad to give a more detailed explanation
of many of these investigations and show the very vital manner in which they
related to and were beneficial to agriculture. Most of these reports were
printed as public documents and are available to those interested, unless they
have been exhausted, which is true with respect to some of the earlier reports
in particular.

AGRICULTURAL IMPLEMENTS AND MACHINERY

The recent Congress enscted a joint resolution, approved by the
President June 24, 1936, directing the Federal Trade Commission "to investi-
gate corporations engaged in the manufacture, sale or distribution of agri-
cultural implements and machinery.” This is a matter of concern to the Fruit
and Vegetable Industry.

GENERAL AGRICULTURAL INVESTIGATION

The recent Congress also passed a joint resolution, No.61, which was
approved by President Roosevelt August 27, 1935, "authorizing thec Federal Trade
Commission to make an investigation with respect to agricultural income and
the financial and economic condition of agricultural producers generally.,"

As disclosed by both the preamble and body of the resolution, it was predicated
upon the premise that farmers are not receiving their just share of the price
paid by the consuming public for farm products, Although handicapped by
delayed and inadequate appropriaticns for such an important investigation, the
Commission proceeded to make an investigation of seven principal farm products,
to-wit, cotton, wheat, cattle, hogs, dairy products, tobacco and potatoes. The
Commission will soon file its report thereon.

Y T T B . _ P
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FRESH FRUIT AND VEGETABLE INQUIRY

Obviously there were thus excluded from the inquiry many important farm
crops among which were fruits and vegetables, no one of which by itself
yielded to the farmer a relatively large amount with the exception of potatoes,
which over the last ten years have averaged a farm value of approximately
$279,000,000 annually, and as to which an investigation was made and report
will shortly be filed under Resolution No., 61, Many of the fruits and
vegetables, however, are neither produced nor distributed separately.
Bspecially is it true that in their distribution the wholesale receiver,
jobber and retaller commonly handle many, if not all, of the important items
of both fruits and vegetables., Because of this fact there is special signifi-
cance in the figure showing the combined income accruing to farmers from all
fruits and vegetables, In 1935, according to the figures of the Department
of Agriculture, the gross income for the farmer from all fruits amounted to
$467,000,000 and from all vegetables, $543,000,000, a total of over a billion
dollars for both fruits and vegetables. This combined income is exceeded by
that from no other crop except that from dairy products. This means that the
gross income for farmers from fruits and vegetables ranked above that for
each of the following principal crops having in 1934 and again in 1935 a gross
income to the farmer of more than $200,000,000: cattle and calves, hogs,
dairy products, cotton, wheat, tobacco, and potatoes.

The importance of the fruit and vegetable crop to the farmer and the
magnitude of the industry that distributes it in its fresh state and processes
it and distributes it in its processed state and the fact that complaints had
been made of conditions prevailing in the industry led the Congress in June,
1936, to amend Public Resolution No. 61 by adopting Public Resolution No. 112,
which directed the Commission to make an inguiry into the fruit and vegetable
industry along the same lines as were followed in the earlier inquiry. This
inguiry is now under way.

The amended resolution directs the Commission to ascertain the changes in
recent years in the farmer's income from fruits and vegetables and to compare
these changes with changes in the income of the principal companies handling
and preparing these products for the market, It also directs the Commission
to determine what proportion of the consumer's dollar spent for these prod-
ucts goes to the grower and what to the distributor. As illustretive of what
the Resolution here calls for, the Department of Agriculture in 1935 found
that for 10 food products combined, not including any fruits or vegetables
except potatoes, the farmer was receiving during the years 1925-1929 an
average of a little over 50 cents out of each dollar spent therefor, but that
in the year 1932 this share had fallen to about 32 cents. By 1933 it had
risen to almost 38 cents and by 1934 to almost 43 cents. The Department found
also that identical quantities of these 10 foods combined, selling at retail
for a dollar in April, 1929, sold for about 60 cents in April, 1933, of which
the farmer received only about 20 cents while processors and distributors
received about 40 cents., The farmer's gross income from these products had
declined 60 percent, while the gross margin of processors and distributors,
representing their processing and distributing costs and profits, had declined
only 20 percent,
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As regards fruits and vegetables, whatever the Commission's inquiry
finally discloses as to the respective shares of the consumer's dollar, it is
clearly the intent of the Congressional resolution that inquiry be made as to
whether the costs of transporting, processing and distributing these products
can be reduced so that either consumers can buy at lower prices and therefore
buy more or growers receive higher prices and therefore a larger proportion
of the consumer's dollar. In this connection there may also be involved the
question whether there is unnecessary spoilage or other wastes in dis*ribu-
tion, whether in some instances there are too many handlings, whether trans-
portation costs for these products are in line with like costs for other
products, and whether any processors or distributors are receiving a return
not warranted by the service rendered or in keeping with fair competition.

In reference to the latter matter the Resolution of Congress requires
the Commission to determine the extent to which fraudulent, dishonest,
unfair, intimidating and injurious methods are employed in the grading,
warehousing and transportation of these farm products and the cxtent of com-
binations, monopolies, price fixing and manipulation of prices on the
comnodity exchanges and by racketeering and auction markets.

Other important matters are covered by the Resolution, one of which is
the study of fruit and vegetable producers' cooperative associations, which
for some products have in recent years steadily increased in importance.

The magnitude of the fruit and vegetable inquiry together with the
limitations in time and money imposed by the Resolution obviously will
make it imrossible to give complete or final answer to every question grow-
ing out of the investigation. The Commission does hope, however, to make
a worth while contribution to the solution of problems which have long
disturbed both growers and distributors of fruits and vegetables.

I was impressed by the preamble to and the statement of purposes in your
Constitution and By-Laws. I wish to quote some cxtracts from the preamble as
follows:

"Those engaged in handling products from producer to consumer,
face a two-fold responsibility. They are obligated to guard and serve
the producers' best interests at all times. They are obligated to have
constant and conscientious regard for the necessity and convenience of
consumers, the final link in distribution and the determining factor
in the prosperity of the fresh fruit and vegetable industry.

"The economic justification for those engaged in distribution
always must be essential service, efficiently performed.

"In this distinctive industry, financial responsibility, untiring
and intelligent application and unquestionable personal integrity are
imperative.

"Only in such a system are justice and equity assured for the
three basic groups - producers, distributors and consumers."

The Federal Trade Commission invites your cooperation.
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TRATADGO
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0 PRESIDENTE DA REPUBLICA FEDERAL DA ALEMANHA, SUA ALTEZA REAL O PRINCIPE
REAL DA BELGICA, O PRESIDENTE DA REPUBLICA FRANCESA, O PRESIDENTE DA REPO-
BLICA ITALIANA, SUA ALTEZA REAL A GRA-DUQUESA DO LUXEMBURGO, SUA MAJESTADE
A RAINHA DOS PAISES BAIXQOS,

CONSIDERANDO que a paz mundial sd pode ser salvaguardada por esforgos cria

dores a altura dos perigos que a ameagam,

CONVENCIDOS de que contribuig@o dada a civilizagZo por uma Europa organiza

da e viva é indispensavel a manutencdo de relagdes pacificas,

CONSCIENTES de que a Europa s6 se construiréd por meio de realizagGes con-
cretas que criem, antes de mais, uma solidariedade efectiva e por meio do

estabelecimento de bases comuns de desenvolvimento econdmico,

PREOCUPADOS em contribuir para a melhoria do nivel de vida e para o pro-

gresso da causa da paz mediante a expansdo das suas produgdes fundamentais,

RESOLVIDOS a substituir as rivalidades seculares por uma fus3o dos seus in
teresses essenciais, a assentar, pela instituic3o de uma comunidade econd-
mica, os primeirecs alicerces de uma comunidade mais ampla e mais profunda
entre povos hd muito divididos por conflitos sangrentos e a langar as ba-
ses de instituigBes capazes de orientar um destino doravante compartilha-
do,

DECIDIRAM criar uma Comunidade Europeia do Carvdo e do Ago e, para esse

efeito, designaram como plenipotenciarios:
0O PRESIDENTE DA REPUBLICA FEDERAL DA ALEMANHA:

Sr. Doutor Konrad Adsnauer,

Chanceler e Ministro dos Negdcios Estrangeiros;
SUA ALTEZA REAL O PRINCIPE REAL DA BELGICA:

Sr. Paul van Zeeland,

Ministro dos Negbécios Estrangeiros,

Sr. Joseph Meurice,

Ministro do Comércio Externo;
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0 PRESIDENTE DA REPUBLICA FRANCESA:

Sr. Robert Schuman,

Ministro dos Negbcios Estrangeiros;
0O PRESIDENTE DA REPUBLICA ITALIANA:

Sr. Carlo Sforza,

Ministro dos Negécios Estrangeiros;
SUA ALTEZA REAL A GRA-DUQUESA DO LUXEMBURGO:

Sr. Joseph Bech,

Ministro dos Negdocios Estrangeiros;
SUA MAJESTADE A RAINHA DOS PAISES BAIXOS:

Sr. Dirk Udo Stikker,

Ministro dos Negdcios Estrangeiros,

Sr. Johannes Roelof Maria van den Brink,

Ministro dos Assuntos Econdmicos;

0S QUAIS, depois de terem trocado os seus plenos poderes reconhecidos em

boa e devida forma,

ACORDARAM no seguinte:
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TITULO I

A COMUNIDADE EUROPEIA DO CARVAO E DO ACO



Artigo 19.

Pelo presente Tratado, as Altas Partes Contratantes instituem entre si uma
COMUNIDADE EUROPEIA DO CARVAO E DO AGO, fundada num mercado comum e em ob-

jectivos e instituigSes comuns.

Artigo 29.

A Comunidade Europeia do Carvic e do Ago tem por missdo contribuir, de har
monia com a economia geral dos Estados-membros e pelo estabelecimento de
um mercado comum nos termos do artigo 42., para a expansdo econdomica, para
o aumento do emprego e para a melhoria do nivel de vida nos Estados-mem-

bros.

A Comunidade deve promover o estabelecimento progressivo de condigBes que
garantam, por si préprias, a repartigdo mais racional da produgdo ao mais
elevado nivel de produtividade, salvaguardando, ao mesmo tempo, a manuten
¢30 do nivel de emprego e evitando provocar, nas economias dos Estados-

-membros, perturbagdes fundamentais e persistentes.

Artigo 39.

As instituigBes da Comunidade devem, no ambito das respectivas atribuigOes

e no interesse comum:

a) Velar pelo abastecimento regular do mercado comum, tendo em conta as ne

cessidades de paises terceiros;

b) Garantir a todos os utilizadores do mercado comum, colocados em condi-

¢Bes comparaveis, igual acesso as fontes de produgdo;

c) Velar pelo estabelecimento dos mais baixos pregos, em condigBes tais
que ndo conduzam a qualquer aumento correlativo dos pregos praticados
pelas mesmas empresas noutras transacgdes nem do nivel geral dos pregos
noutro periodo, permitindo, ao mesmo tempo, as necessarias amortizagdes
e proporcionando aos capitais investidos possibilidades normais de remu

neragao;
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d) Velar pela manutengdo de condigdes que incentivem as empresas a desen-
volver e a melhorar os seus potenciais de produgdo e a promover uma po
litica de exploragdo racional dos recursos naturais, de forma a evitar

o seu esgotamento imponderado;

e) Promover, em cada uma das indUstrias submetidas a sua jurisdigdo, a me-
lhoria das condigdes de vida e de trabalho dos trabalhadores, de modo a

permitir a sua igualizagd@o no progresso;

f) Promover o desenvolvimento do comércio internacional e velar pelo res-
peito de limites equitativos nos pregos praticados nos mercados exter-

nos;

g) Promover a expans3o reqular e a modernizag&o da produgdo, bem como a
melhoria da qualidade, de modo a excluir quaisquer medidas de protecg&o
relativamente a indistrias concorrentes que se ndo justifiquem por uma

accao ilegitima levada a cabo por elas ou em seu favor.

Artigo 49.

Consideram-se incompativeis com o mercado comum do carva@o e do ago e, COn-
sequentemente, abolidos e proibidos, na Comunidade, nas condigfes previs-

tas no presente Tratado:

a) Os direitos de importagdo ou de exportagdo, ou encargos de efeito equi-

valente, e as restrigdes quantitativas & circulagdo dos produtos;

b) As medidas ou praticas que estabelegam uma discriminagdo entre produto-
res, entre compradores ou entre utilizadores, nomeadamente no que diz
respeito as condigBes de prego ou de entrega e as tarifas de transpor-
te, bem como as medidas ou praticas que obstem a livre escolha do for-

necedor por parte do comprador;

c) As subvengdes ou auxilios concedidos pelos Estados ou os encargos espe-

ciais por eles impostos, independentemente da forma que assumam;

d) As praticas restritivas tendentes a repartigZo ou exploragdo dos merca
dos.
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Artigo 59.

A Comunidade desempenhard a sua missZo, nos termos do presente Tratado, por

meio de intervengdes limitadas.
Para o efeito:

- esclarecera e facilitara a acgdo dos interessados, recolhendo informagdes,

promovendo consultas e definindo objectivos gerais;

- colocara a disposigdo das empresas meios de financiamento destinados aos

respectivos investimentos e participard nos encargos de rezdaptagéo;
- assequrarad o estabelecimento, manuteng3o e respeito de condigBes normais
de concorréncia e sé intervird directamente na produgdo e no mercado quan-

do as circunstancias o exigirem;

- publicard os fundamentos da sua intervengZo e tomara as medidas necessa-

rias para garantir o respeito das regras previstas no presente Tratado.

As instituigBes da Comunidade exercerZo estas actividades com um aparelho

administrativo reduzido, em estreita cooperagdo com os interessados.
Artigo 69.

A Comunidade tem personalidade juridica.

Nas relagdes internacionais, a Comunidade goza da capacidade juridica ne-

cessaria para exercer as suas fungdes e alcangar os seus cbjectivos.
Em cada um dos Estados-membros a Comunidade goza da mais ampla cepacidade
juridica reconhecida as pessoas colectivas nacionais, podendo, designada-

mente, adquirir e alienar bens méveis e imdveis e estar em juizo.

A Comunidade é representada pelas suas instituigdes, cada uma no ambito

das respectivas atribuigdes.
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TITULO II

AS INSTITUICOES DA COMUNIDADE
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Artigo 72.
As instituigGes da Comunidade s3o:
- uma Alta Autoridade, assistida por um Comité Consultivo;
- uma Assembleia Comum, a seguir denominada "a Assembleia";
- um Conselho Especial de Ministros, a seguir denominado "o Conselho";

- um Tribunal de Justiga, a seguir denominado "o Tribunal".

CAPITULO I

A Alta Autoridade

Artigo 89.
Cabe a Alta Autoridade garantir a realizag@o dos objectivos fixados no pre
sente Tratado, nas condigdes nele previstas.

Artigo 99.

A Alta Autoridade é composta por nove membros, nomeados por um periodo de

seis anos e escolhidos em razdo da sua competéncia geral.
Os membros cessantes podem ser nomeados de novo. O nimero de membrcs da
Alta Autoridade pode ser reduzido pelo Conselho, deliberando por unanimi-

dade.

S6 os nacionais dos Estados-membros podem ser membros da Alta Autoridade.

A Alta Autoridade n3o pode ter mais de dois membros com a nacionalidade

de um mesmo Estado.

Os membros da Alta Autoridade exercer3o as suas fungSes com total indepen

déncia, no interesse geral da Comunidade. No cumprimento dos seus deveres,
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ndo solicitardo nem aceitardo instrugdes de nenhum governo ou qualquer ou-
tra entidade, e abster-se-3o de praticar qualquer acto incompativel com a

natureza supranacional das suas fungdes.

Os' Estados-membros comprometem-se a respeitar a natureza supranacional des-
sas funcbes e a n3o procurar influenciar os membros da Alta Autoridade no

exercicio das mesmas.

Enquanto durarem as suas fungdes e por um periodo de trés anos apds a ces-
sacdo das mesmas, os membros da Alta Autoridade ndo podem exercer qualquer
actividade profissional, remunerada ou ndo, nem adquirir ou conservar, di-
rectz ou indirectamente, quaisquer interesses em assuntos relacionados com

o0 carvao e o0 ago.

Artigo 10°.

Os governos dos Estados-membros nomeiam, de comum acordo, oito membros.
Estes procedem a nomeagdo do nono membro, que sera eleito se obtiver pelo

menos cinco votos.

Os membros assim nomeados permanecem em fungBes por um periodo de seis

anos, a contar da datado estabelecimento do mercado comnum.

Em caso de vaga provocada por alguma das causas previstas no artigo 129.,
durante este primeiro periodo, o lugar serad preenchido, nos termos do ter-
ceiro paragrafo do referido artigo, de comum acordo, pelos governos dos

Estados-membros.

Em caso de aplicag3o do terceiro parédgrafo do artigo 249., durante o mesmo

periodo, proceder-se-a a substituigdo dos membros da Alta Autoridade nos
termos do primeiro paragrafo do presente artigo.

Decorrido este periodo, efectuar-se-3 uma substituigdo geral e a designa-
¢30 dos nove membros processar-se-a da seguinte forma: na falta de unani-
midade, os governos dos Estados-membros procederdo, por maioria de cinco
sextos, a nomeagdo de oito membros, sendo o nono designado por cooptagao,
nas condigBes previstas no primeiro paragrafo do presente artigo. Seguir-
-se-4 o mesmo processo na substituig3o geral que se torne necessaria em

caso de aplicagdo do artigo 24°9..
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De dois em dois anos proceder-se-a a substituigZo de um tergo dos membros
da Alta Autoridade.
Em todos os casos de substituigdo geral, a ordem de saida serd imediatamen

te sorteada por determinagdo do presidente do Conselho.

As substituigBes normais, a efectuar no termo de cada periodo de dois anos,
far-se-3o0 alternadamente, pela ordem seguinte: por nomeagdo por parte dos
governos dos Estados-membros, nos termos do quinto paragrafo do presente

artigo, e por cooptagdo, nos termos do primeiro paréagrafo.

Se se verificarem vagas com fundamento em alguma das causas previstas no
artigo 129., estas serdo preenchidas, nos termos do terceiro paragrafo do
referido artigo, alternadamente, pela ordem seguinte: por nomeagdo por

parte dos governos dos Estados-membros, nos termos do quinto paragrafo do

presente artigo, e por cooptagdo, nos termos do primeiro paragrafo.

Em todos os casos previstos no presente artigo, em que seja feita uma no-
meagdo por decisdo dos governos, por maioria de cinco sextos ou por coop-
tagdo, cada governo dispBe de direito de veto, nas condigdes a seguir re-

feridas:

- se um governo tiver exercido o seu direito de veto em relag3c a duas pes-
soas, no caso de substituigd@o individual, e em relagd@o a quatro pessoas,

no caso de substituigio geral ou bienmal, qualquer outro exercicio desse
direito, aquando da mesma substituig8o, pode ser submetido ao Tribunal por
um outro governo; o Tribunal pode declarar o veto sem efeito, se o consi-

derar abusivo.

Salvo o caso de demissd@o compulsiva previsto no segundo paragrafo do arti-
go 1292., os membros da Alta Autoridade permanecem em fungGes até serem

substituidos.

Artigo 1l19.

0 presidente e o vice-presidente da Alta Autoridade s3o designados de en-
tre os membros desta, por um periodo de dois anos, pelos governos dos Es-
tados-membros, segundo o processo previsto para a nomeagdo dos membros da

Alta Autoridade. Podem ser reconduzidos nas suas fungdes.
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Excepto no caso de substituigdo geral, a nomeagdo faz-se apds consulta da
Alta Autoridade.

Artigo 129.

Para além das substituigBes normais, as fungBes dos membros da Alta Autori-

dacde cessam individualmente por morte ou demiss3do.

Podem ser demitidos pelo Tribunal, a pedido da Alta Autoridade ou do Conse-
lho, os membros da Alta Autoridade que deixem de preencher os requisitos ne

cessarios ao exercicio das suas fungdes, ou tenham cometido uma falta grave.

Nos casos previstos no presente artigo, o membro em causa é substituido,
pelo tempo que faltar para o termo do periodo de exercicio de fungdes, nos

termos do artigo 102.. N3o se procederd & substituigdo se o tempo que fal-

tar para o termo do periodo de exercicio de fungSes for inferior a trés me-
ses.
Artigo 139.

As deliberagdes da Alta Autoridade s&o tomadas por maioria dos membros que
a compdem.

0 requlamento internc fixara o "quorum". Todavia, este ''quorum" deve ser su
perior a metade do nimero dos membros que compdem a Alta Autoridade.
Artigo 149.

Para o desempenho das atribuigdes que lhe sdo conferidas e nos termos do

presente Tratado, a Alta Autoridade toma decisBes e formula recomendages
ou pareceres.

As decisBes s3o obrigatérias em todos os seus elementos.

As recomendagBes sdo obrigatorias quanto aos fins que determinam, mas dei-

xam aos seus destinatarios a escolha dos meios adequados para alcangar es-
ses fins.
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Os pareceres ndo sdo vinculativos.
Sempre que a Alta Autoridade tenha poderes para tomar uma decisdo, pode li-
mitar-se a formular uma recomendagao.

Artigo 15°9.

As decisdes, recomendagBes e pareceres da Alta Autoridade serdo fundamenta-

dos e referir-se-Zo aos pareceres obrigatoriamente obtidos.

As decisBes e recomendagdes, sempre que tenham caracter individual, obrigam

o interessado por forga da notificagdo.
Nos outros casos, produzem efeito pelo mero facto da sua publicagdo.

A Alta Autoridade determinard as modalidades de execugdo do presente artigo.

Artigo 169.

A Alta Autoridade tomara todas as medidas de ordem interna adequadas para

assegurar o bom funcionamento dos respectivos servigos.

A Alta Autoridade pode instituir comités de estudo e nomeadamente um comité

de estudos econdmicos.
No ambito de um regulamento geral de organizagdo adoptado pela Alta Autori-
dade, cabe ao presidente desta administrar os servigos e assegurar a execu-
G30 das deliberagdes da Alta Autoridade.

Artigo 17°9.
A Alta Autoridade publicard todos os anos, pelo menos um més antes da aber-

tura da sessdo da Assembleia, um relatério geral sobre as actividades e as

despesas administrativas da Comunidade.
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Artigo 18¢9.

E instituido junto da Alta Autoridade um Comité Consultivo, composto por
um minimo de trinta membros e umméximo de cinquenta e um, incluindo, em

igual ndmero, produtores, trabalhadores, utilizadores e comerciantes.
Os membros do Comité Consultivo s3o ncmeados pelo Conselho.

No que diz respeito aos produtores e trabalhadores, o Conselho designa as
organizagdes representativas pelas quais repartira os lugares a preencher.
Cada organizagdo deve elaborar uma lista contendo um numero de candidatos
duplo do de lugares que lhe s3o atribuidos. A nomeagSo faz-se com base nes

ta lista.

Os membros do Comité Consultivo sdo nomeados a titulo pessoal, por um pe-
riodo de dois anos, e n3o estdo vinculados a quaisquer ordens ou instru-

¢Oes das organizagBes que os designaram.

0 Comité Consultivo designa, de entre os seus membros, o presidente e a me
sa, por um periodo de um ano. O Comité estabelecerd o seu regulamento in-

terno.

Os subsidios e abonos concedidos aos membros do Comité Consultivo serdo fi

xados pelo Conselho, sob proposta da Alta Autoridade.

Artigo 19°9.

A Alta Autoridade pode consultar o Comité Consultivo em todos os casos em
que o considere oportuno e deve fazé-lo sempre que o presente Tratado o

exija.

A Alta Autoridade submeterd ao Comité Consultivo os objectivos gerais e os
programas definidos em conformidade com o artigo 462., mantendo-o informa-
do das linhas directrizes da actividade desenvolvida nos termos dos arti-

gos 542., 65°. e 669..

A Alta Autoridade, se o considerar necessario, fixard ao Comité Consultivo,
para apresentagdo do seu parecer, um prazo que ndo pode ser inferior a dez
dias, contados a partir da data da comunicagdo enviada, para o efeito, ao

presidente.
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0 Comité Consultivo é convocado pelo presidente, a pedido da Alta Autorida
de ou da maioria dos seus membros, a fim de deliberar sobre uma questdo es

pecifica.
A acta das deliberagBes serad transmitida a Alta Autoridade e ao Conselho,
juntamente com os pareceres do Comité.

CAPITULO II

A Assembleia

Artigo 209.

A Assembleia, composta por representantes dos povos dos Estados reunidos
na Comunidade, exerce os poderes de controlo que lhe s&o atribuidos pelo

presente Tratado.

Artigo 219.
A Assembleia é composta por delegados que serdo designados pelos Parlamen-
tos de entre os seus membros, uma vez por ano, ou eleitos por sufragio uni
versal directo, segundo o processo estabelecido por cada Alta Parte Contra

tante.

0 nimero de delegados é fixado da seguinte forma:

Alemanha ..ceeeeeerenccccacnnnss 18
Bélgica ...ivvinennnnn ceensssess 10
Franga ...... Cecesesecenencenaas 18
Itdlia covvvvivnennnns ceenees ... 18
Luxemburgo «..eceeevenccccces ... &
Paises Baixos ....... ceceenenans 10

Os representantes da populagdo do Sarre s&o incluidos no nimero de delega-

dos atribuidos a Franga.
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Artigo 229,
A Assembleia realiza uma sessdo anual, reunindo-se por direito préprio na
segunda terga-feira de Maio. A sessdo ndo pode prolongar-se para além do

final do ano financeiro em curso.

A Assembleia pode ser convocada extraordinamente, a pedido do Conselho, a

fim de formular parecer sobre as questfes que este lhe submeter.
A Assembleia pode igualmente reunir-se em sessio extraordinaria, a pedido
ca maioria dos seus membros ou da Alta Autoridade.

Artigo 239.
A Assembleia designa, de entre os seus membros, o presidente e a mesa.
Os membros da Alta Autoridade podem assistir a todas as reunifes. 0 presi-
dente ou os membros da Alta Autoridade por esta designados serzo ouvidos

guando assim o solicitarem.

A Alta Autoridade respondera, oralmente ou por escrito, as questdes que lhe

forem colccadas pela Assembleia ou pelos seus membros.
Os membros do Conselho podem assistir a todas as reunites e serdo ouvidos
quando assim o solicitarem.

Artigo 249.

A Assembleia discutird em sess3o plblica o relatério geral que lhe é subme-
tido pela Alta Autoridade.

Quando uma mog3do de censura sobre o relatério for submetida a apreciagdo da
Assembleia, esta sO pode pronunciar-se sobre ela por votagdo publica e de-

pois de decorridos pelo menos trés dias sobre o depdsito da referida mogZo.
Se a mogdo de censura for adoptada por maioria de dois tergos dos votos ex-

pressos que representem a maioria dos membros que compGem a Assembleia, oS

membros da Alta Autoridade devem abandonar colectivamente as suas fungGes.
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Continuardo, porém, a gerir os assuntos correntes até a sua substituigédo,

nos termos do artigo 109..

Artigo 25°9.

A Assembleia estabelecerda o seu regulamento interno por maioria dos membros

que a compGem.
As actas da Assembleia serdo publicadas nas condigdes previstas no regula-
mento.

CAPITULO III

0 Conselho

Artigo 269.

0 Conselho exerce as suas atribuig®es nos casos previstos e pela forma in-
dicada no presente Tratado, tendo em vista designadamente harmonizar a ac-
cdo da Alta Autoridade com a dos governos, responsaveis pela politica eco-

némica geral dos seus paises.

Para o efeito, o Conselho e a Alta Autoridade procederdo a trocas de infor

macBes e a consultas reciprocas.

0 Conselho pode solicitar a Alta Autoridade que proceda ac estudo de todas
as propostas e medidas que ele considere oportunas ou necessarias a reali-

zag3o dos objectivos comuns.

Artigo 279.

0 Conselho é composto por representantes dos Estados-membros. Cada Estado

designard um membro do seu governo para nele participar.

A presidéncia é exercida sucessivamente por cada membro do Conselho, duran
te um periodo de trés meses, segundo a ordem alfabética dos Estados-mem-

bros.
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Artigo 289.

0 Conselho redne-se por convocagdo do seu presidente, a pedido de um Esta-

do-membro ou da Alta Autoridade.

Sempre que o Conselho for consultado pela Alta Autoridade, deliberara sem
proceder necessariamente a votag3o. As actas das deliberagdes serdo trans-

mitidas a Alta Autoridade.

Caso o presente Tratado exija um parecer favoravel do Conselho, o parecer
sera considerado concedido, se a proposta submetida pela Alta Autoridade

obtiver o acordo:

- da maioria absoluta dos representantes dos Estados-membros, incluindo o
voto do representante de um dos Estados que assegure, pelo menos, 20% do

valor total das produgbes de carvd@o e ago da Comunidade; ou,

- em caso de empate de votos e se a Alta Autoridade mantiver a sua propos-
ta apds segunda deliberag3o, dos representantes de dois Estados-membros que
assegurem, cada um deles, pelo menos, 20% do valor total das produgdes de

carvdo ¢ a¢o da Comunidade. .
Caso o presente Tratado exija uma decisdo por unanimidade ou um parecer fa-
voravel por unanimidade, a decis3do ou o parecer serdo adoptados se obtive-

rem os votos de todos os membros do Conselho.

As decistes do Conselho que n3o exijam maioria qualificada ou unanimidade
s3o tomadas por maioria dos membros que o compdem; esta maioria considera-
-se obtida se recolher a maioria absoluta dos votosdos representantes dos
Estados-membros, incluindo o voto do representante de um Estado que assegu
re, pelo menos, 20% do valor total das produgdes de carvido e ago da Comuni
dade.

Em caso de votagdo, cada membro do Conselho sé pode representar, por dele-
gagao, um dos outros membros.

0 Conselho trataréd com os Estados-membros por intermédio do seu presidente.

As deliberagBes do Conselho serdo publicadas nas condigGes por ele estabe-

lecidas.
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Artigo 299.
0 Conselho fixara os vencimentos, subsidios, abonos e pensBes do presidente
e dos membros da Alta Autoridade, e ainda do presidente, dos juizes, dos
advogados-gerais e do escrivdo do Tribunal.

Artigo 309.

0 Conselho estabelecerd o seu regulamento interno.

CAPITULO IV

p Tribunal

Artigo 319.
0 Tribunal garante o respeito do direito na interpretagZo e aplicag3o do
presente Tratado e dos regulamentos de execugdo.

Artigo 329.
0 Tribunal é composto por sete juizes, nomeados, de comum acordo, pelos go
vernos dos Estados-membros, por um periodo de seis anos, de entre persona-
lidades que oferegam todas as garantias de independéncia e competéncia.
De trés em trés anos proceder-se-a a uma substituigdo parcial dos juizes,
a qual incidira alternadamente sobre trés e quatro membros. Os trés membros

cujas fungdes cessem no termo do primeiro periodo de trés anos sdo designa-

dos por sorteio.
O0s juizes cessantes podem ser nomeados de novo.

0 ndmero de juizes pode ser aumentado pelo Conselho, deliberando por unani-
midade, sob proposta do Tribunal.

Os juizes designam de entre si, por um periodo de trés anos, o presidente
do Tribunal.
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ANEXO V



THE TREATY OF ROME

25 March 1957



HIS MAJESTY THE KING OF THE BELGIANS,

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY,

THE PRESIDENT OF THE FRENCH REPUBLIC,

THE PRESIDENT OF THE ITALIAN REPUBLIC,

HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG,
HER MAJESTY THE QUEEN OF THE NETHERLANDS,

DETERMINED to lay the foundations of an ever-closer union among the peoples of
Europe,

RESOLVED to ensure the economic and social progress of their countries by common
action to eliminate the barriers which divide Europe,

AFFIRMING as the essential objective of their efforts the constant improvement of the
living and working conditions of their peoples,

RECOGNISING that the removal of existing obstacles calls for concerted action in
order to guarantee steady expansion, balanced trade and fair competition,

ANXIOUS to strengthen the unity of their economies and to ensure their harmonious
development by reducing the differences existing between the various regions and the
backwardness of the less favoured regions,

DESIRING to contribute, by means of a common commercial policy, to the progressive
abolition of restrictions on international trade,

INTENDING to confirm the solidarity which binds Europe and the overseas countries
and desiring to ensure the development of their prosperity, in accordance with the
principles of the Charter of the United Nations,

RESOLVED by thus pooling their resources to preserve and strengthen peace and
liberty, and calling upon the other peoples of Europe who share their ideal to join in
their efforts,

HAVE DECIDED to create a European Economic Community and to this end have
designated as their Plenipotentiaries:



HIS MAJESTY THE KING OF THE BELGIANS:

Mr Paul-Henri SPAAK, Minister for Foreign Affairs,

Baron J. Ch. SNOY ET D’OPPUERS, Secretary-General of the Ministry of Economic
Affairs, Head of the Belgian Delegation to the Intergovernmental Conference;

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY:
Dr. Konrad ADENAUER, Federal Chancellor,
Professor Dr. Walter HALLSTEIN, State Secretary of the Federal Foreign Office;

THE PRESIDENT OF THE FRENCH REPUBLIC:
Mr Christian PINEAU, Minister for Foreign Affairs,
Mr Maurice FAURE, Under-Secretary of State for Foreign Affairs;

THE PRESIDENT OF THE ITALIAN REPUBLIC:
Mr Antonio SEGNI, President of the Council of Ministers,
Professor Gaectano MARTINO, Minister for Foreign Affairs;

HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG:

Mr Joseph BECH, President of the Government, Minister for Foreign Affairs,

Mr Lambert SCHAUS, Ambassador, Head of the Luxembourg Delegation to the
Intergovernmental Conference;

HER MAJESTY THE QUEEN OF THE NETHERLANDS

Mr Joseph LUNS, Minister for Foreign Affairs,

Mr J. LINTHORST HOMAN, head of the Netherlands Delegation to the
Intergovernmental Conference;

Who, having exchanges their Full Powers, found in good and due form, HAVE
AGREED as follows:



PART ONE

PRINCIPLES

ARTICLE 1
By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a
EUROPEAN ECONOMIC COMMUNITY.

ARTICLE 2

The Community shall have as its task, by establishing a common market and
progressively approximating the economic policies of Member States, to promote
throughout the Community a harmonious development of economic activities, a
continuous and balanced expansion, an increase in stability, an accelerated raising of the
standard of living and closer relations between the States belonging to it.

ARTICLE 3

For the purposes set out in Article 2, the activities of the Community shall include, as

provided in this Treaty and in accordance with the timetable set out therein

(a) the elimination, as between Member States, of customs duties and of quantitative
restrictions on the import and export of goods, and of all other measures having
equivalent effect;

(b) the establishment of a common customs tariff and of a common commercial
policy towards third countries;

(c) the abolition, as between Member States, of obstacles to freedom of movement for
persons, services and capital;

(d) the adoption of a common policy in the sphere of agriculture;

(e) the adoption of a common policy in the sphere of transport;

(f) the institution of a system ensuring that competition in the common market is not
distorted;

(g) the application of procedures by which the economic policies of Member States
can he co-ordinated and disequilibria in their balances of payments remedied;

(h) the approximation of the laws of Member States to the extent required for the
proper functioning of the common market;

(1) the creation of a European Social Fund in order to improve employment
opportunities for workers and to contribute to the raising of their standard of
living;

() the establishment of a European Investment Bank to facilitate the economic
expansion of the Community by opening up fresh resources;

(k) the association of the overseas countries and territories in order to increase trade
and to promote jointly economic and social development.

ARTICLE 4

1. The tasks entrusted to the Community shall be carried out by the following
institutions:

an ASSEMBLY [EUROPEAN PARLIAMENT],

a COUNCIL,

a COMMISSION,

a COURT OF JUSTICE.



Each institution shall act within the limits of the powers conferred upon it by this
Treaty.

2. The Council and the Commission shall be assisted by an economic and Social
Committee acting in an advisory capacity.

ARTICLE 5

Member States shall take all appropriate measures, whether general or particular, to
ensure fulfilment of the obligations arising out of this Treaty or resulting from action
taken by the institutions of the Community. They shall facilitate the achievement of the
Community’s tasks.

They shall abstain from any measure which could jeopardise the attainment of the
objections of this Treaty.

ARTICLE 6

1.  Member States shall, in close co-operation with the institutions of the Community,
co-ordinate their respective economic policies to the extent necessary to attain the
objectives of this Treaty.

2. The institutions of the Community shall take care not to prejudice the internal and
external financial stability of the Member States.

ARTICLE 7

Within the scope of application of this Treaty, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality shall be
prohibited.

The Council may, on a proposal from the Commission and after consulting the
Assembly [European Parliament], adopt, by a qualified majority, rules designed to
prohibit such discrimination.

ARTICLE 8

1. The common market shall be progressively established during a transitional period
of twelve years.

This transitional period shall be divided into three stages of four years each; the length
of each stage may be altered in accordance with the provisions set out below.

2. To each stage there shall be assigned a set of actions to be initiated and carried
through concurrently.

3. Transition from the first to the second stage shall be conditional upon a finding
that the objectives specifically laid down in this Treaty for the first stage have in fact
been attained in substance and that, subject to the exceptions and procedures provided
for in this Treaty, the obligations have been fulfilled.

This finding shall be made at the end of the fourth year by the Council, acting
unanimously on a report from the Commission. A Member State may not, however,
prevent unanimity by relying upon the non-fulfilment of its own obligations. Failing
unanimity, the first stage shall automatically be extended for one year.

At the end of the fifth year, the Council shall make its finding under the same
conditions. Failing unanimity, the first stage shall be automatically be extended for a
further year.

At the end of the sixth year, the Council shall make its finding, acting by a qualified
majority on a report from the Commission.



4. Within one month of the last-mentioned vote any Member State which voted with
the minority or, if the required majority was not obtained, any Member State shall be
entitled to call upon the Council to appoint an arbitration board whose decision shall be
binding upon all Member States and upon the institutions of the Community. The
arbitration board shall consist of three members appointed by the Council acting
unanimously on a proposal from the Commission.

If the Council has not appointed the members of the arbitration board within one month
of being called upon to do so, they shall be appointed by the Court of Justice within a
further period of one month.

The arbitration board shall elect its own Chairman.

The board shall make its award within six months of the date of the Council vote
referred to in the last subparagraph of paragraph 3.

5. The second and third stages may not be extended or curtailed except by a decision
of the Council, acting unanimously on a proposal from the Commission.

6. Nothing in the preceding paragraphs shall cause the transitional period to last
more than fifteen years after the entry into force of this Treaty.

7. Save for the exceptions or derogations provided for in this Treaty, the expiry of
the transitional period shall constitute the latest date by which all the rules laid down
must enter into force and all the measures required for establishing the common market
must be implemented.



PART TWO

FOUNDATIONS OF THE COMMUNITY

TITLE 1

FREE MOVEMENT OF GOODS

ARTICLE 9

1.  The Community shall be based upon a customs union which shall cover all trade
in goods and which shall involve the prohibition between Member States of customs
duties on imports and exports and of all charges having equivalent effect, and the
adoption of a common customs tariff in their relations with third countries.

2. The provisions of Chapter 1, Section 1, and of Chapter 2 of this Title shall apply
to products originating in Member States and to products coming from third countries
which are in free circulation in Member States.

ARTICLE 10

1. Products coming from a third country shall be considered to be in free circulation
in a Member State if the import formalities have been complied with and any customs
duties or charges having equivalent effect which are payable have been levied in that
Member State, and if they have not benefited from a total or partial drawback of such
duties or charges.

2. The Commission shall, before the end of the first year after the entry into force of
this Treaty, determine the methods of administrative co-operation to be adopted for the
purpose of applying Article 9(2), taking into account the need to reduce as much as
possible formalities imposed on trade.

Before the end of the first year after the entry into force of this Treaty, the Commission
shall lay down the provisions applicable, as regards trade between Member States, to
goods originating in another Member State in whose manufacture products have been
used on which the exporting Member State has not levied the appropriate customs
duties or charges having equivalent effect- or which have benefited from a total or
partial drawback of such duties or charges.

In adopting these provisions, the Commission shall take into account the rules for the
elimination of customs duties within the Community and for the progressive application
of the common customs tariff.

ARTICLE 11

Member States shall take all appropriate measures to enable Governments to carry out,
within the periods of time laid down, the obligations with regard to customs duties
which devolve upon them pursuant to this Treaty.



CHAPTER 1
THE CUSTOMS UNION
SECTION 1
ELIMINATION OF CUSTOMS DUTIES BETWEEN MEMBER STATES

ARTICLE 12

Member States shall refrain from introducing between themselves any new customs
duties on imports or exports or any charges having equivalent effect, and from
increasing those which they already apply in their trade with each other.

ARTICLE 13
1.  Customs duties on imports in force between Member States shall be progressively
abolished by them during the transitional period in accordance with Articles 14 and 15.

2. Charges having an effect equivalent to customs duties on imports, in force
between Member States, shall be progressively abolished by them during the
transitional period. The Commission shall determine by means of directives the
timetable for such abolition. It shall be guided by the rules contained in Article 14(2)
and (3) and by the directives issued by the Council pursuant to Article 14(2).

ARTICLE 14
1. For each product, the basic duty to which the successive reductions shall be applied
shall be the duty applied on 1 January 1957.

2. The timetable for the reductions shall be determined as follows:

(a) during the first stage, the first reduction shall be made one year after the date when
this Treaty enters into force; the second reduction, eighteen months later; the third
reduction, at the end of the fourth year after the date when this Treaty enters into
force;

(b) during the second stage, a reduction shall be made eighteen months after that stage
begins; a second reduction, eighteen months after the preceding one; a third
reduction, one year later;

(¢) any remaining reductions shall be made during the third stage; the Council shall,
acting by a qualified majority on a proposal from the Commission, determine the
timetable therefor by means of directives.

3. At the time of the first reduction, Member States shall introduce between
themselves a duty on each product equal to the basic duty minus 10%.

At the time of each subsequent reduction, each Member State shall reduce its customs
duties as a whole in such manner as to lower by 10% its total customs receipts as
defined in paragraph 4 and to reduce the duty on each product by at least 5% of the
basic duty.

In the case, however, of products on which the duty is still in excess of 30%, each
reduction must be at least 10% of the basic duty.

4.  The total customs receipts of each Member State, as referred to in paragraph 3,
shall be calculated by multiplying the value of its imports from other Member States
during 1956 by the basic duties.



5. Any special problems raised in applying paragraphs 1 to 4 shall be settled by
directives issued by the Council acting by a qualified majority on a proposal from the
Commission.

6. Member States shall report to the Commission on the manner in which effect has
been given to the preceding rules for the reduction of duties. They shall endeavour to
ensure that the reduction made in the duties on each product shall amount:

- at the end of the first stage, to at least 25% of the basic duty;

- at the end of the second stage, to at least 50% of the basic duty.

If the Commission finds that there is a risk that the objectives laid down in Article 13,
and the percentages laid down in this paragraph, cannot be attained, it shall make all
appropriate recommendations to Member States.

7. The provisions of this Article may be amended by the Council, acting
unanimously on a proposal from the Commission and after consulting the Assembly
[European Parliament].

ARTICLE 15

1.  TIrrespective of the provisions of Article 14, any Member State may, in the course
of the transitional period, suspend in whole or in part the collection of duties applied by
it to products imported from other Member States. It shall inform the other member
States and the Commission thereof.

2. The Member States declare their readiness to reduce customs duties against the
other Member States more rapidly than is provided for in Article 14 if their general
economic situation and the situation of the economic sector concerned so permit.

To this end, the Commission shall make recommendations to the Member States
concerned.

ARTICLE 16
Member States shall abolish between themselves customs duties on exports and charges
having equivalent effect by the end of the first stage at the latest.

ARTICLE 17

1. The provisions of Articles 9 to 15(1) shall also apply to customs duties of a fiscal
nature. Such duties shall not, however, be taken into consideration for the purpose of
calculating either total customs receipts or the reduction of customs duties as a whole as
referred to in Article 14(3) and (4).

Such duties shall, at each reduction, be lowered by not less than 10% of the basic duty.
Member States may reduce such duties more rapidly than is provided for in Article 14.

2. Member States shall, before the end of the first year after the entry into force of
this Treaty, inform the Commission of their customs duties of a fiscal nature.

3. Member States shall retain the right to substitute for these duties an internal tax
which complies with the provisions of Article 95.

4.  If the Commission finds that substitution for any customs duty of a fiscal nature
meets with serious difficulties in a Member State, it shall authorise that State to retain
the duty on condition that it shall abolish it not later than six years after the entry into
force of this Treaty. Such authorisation must be applied for before the end of the first
year after the entry into force of this Treaty.
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SECTION 2
SETTING UP OF THE COMMON CUSTOMS TARIFF

ARTICLE 18

The Member States declare their readiness to contribute to the development of
international trade and the lowering of barriers to trade by entering into agreements
designed, on a basis of reciprocity and mutual advantage, to reduce customs duties
below the general level of which they could avail themselves as a result of the
establishment of a customs union between them.

ARTICLE 19

1.  Subject to the conditions and within the limits provided for hereinafter, duties in
the common customs tariff shall be at the level of the arithmetical average of the duties
applied in the four customs territories comprised in the Community.

2. The duties taken as the basis for calculating this average shall be those applied by
Member States on 1 January 1959.

In the case of the Italian tariff, however, the duty applied shall be that without the
temporary 10% reduction. Furthermore, with respect to items on which the Italian tariff
contains a conventional duty, this duty shall be substituted for the duty applied as
defined above, provided that it does not exceed the latter by more than 10%. Where the
conventional duty exceeds the duty applied as defined above by more than 10%, the
latter duty plus 10% shall be taken as the basis for calculating the arithmetical average.
With regard to the tariff headings in List A, the duties shown in that List shall, for the
purpose of calculating the arithmetical average, be substituted for the duties applied.

3. The duties in the common customs tariff shall not exceed:

(a) 3% for products within the tariff headings in List B;

(b) 10% for products within the tariff headings in List C;

(¢) 15% for products within the tariff headings in List D;

(d) 25% for products within the tariff headings in List E; where in respect of such
products, the tariff of the Benelux countries contains a duty not exceeding 3%,
such duty shall, for the purpose of calculating the arithmetical average, be raised
to 12%.

4.  List F prescribes the duties applicable to the products listed therein.

5. The Lists of tariff headings referred to in this Article and in Article 20 are set out
in Annex 1 to this Treaty.

ARTICLE 20

The duties applicable to the products in List G shall be determined by negotiation
between the Member States. Each Member State may add further products to this List to
a value not exceeding 2% of the total value of its imports from third countries in the
course of the year 1956.

The Commission shall take all appropriate steps to ensure that such negotiations shall be
undertaken before the end of the second year after the entry into force of this Treaty and
be concluded before the end of the first stage.

If, for certain products, no agreement can be reached within these periods, the Council
shall, on a proposal from the Commission, acting unanimously until the end of the



11

second stage and by a qualified majority thereafter, determine the duties in the common
customs tariff.

ARTICLE 21

1. Technical difficulties which may arise in applying Articles 19 and 20 shall be
resolved, within two years of the entry into force of this Treaty, by directives issued by
the Council acting by a qualified majority on a proposal from the Commission.

2. Before the end of the first stage, or at latest when the duties are determined, the
Council shall, acting by a qualified majority on a proposal from the Commission, decide
on any adjustments required in the interests of the internal consistency of the common
customs tariff as a result of applying the rules set out in Articles 19 and 20, taking
account in particular of the degree of processing undergone by the various goods to
which the common tariff applies.

ARTICLE 22

The commission shall, within two years of the entry into force of this Treaty, determine
the extent to which the customs duties of a fiscal nature referred to in Article 17(2) shall
be taken into account in calculating the arithmetical average provided for in Article
19(1). The Commission shall take account of any protective character which such duties
may have.

Within six months of such determination, any Member State may request that the
procedure provided for in Article 20 should be applied to the product in question, but in
this event the percentage limit provided in that Article shall not be applicable to that
State.

ARTICLE 23

1.  For the purpose of the progressive introduction of the common customs tariff,

Member States shall amend their tariffs applicable to third countries as follows:

(a) in the case of tariff headings on which the duties applied in practice on 1 January
1957 do not differ by more than 15% in either direction from the duties in the
common customs tariff, the latter duties shall be applied at the end of the fourth
year after the entry into force of this Treaty;

(b) in any other case, each Member State shall, as from the same date, apply a duty
reducing by 30% the difference between the duty applied in practice on 1 January
1957 and the duty in the common customs tariff;

(c) atthe end of the second stage this difference shall again be reduced by 30%;

(d) in the case of tariff headings for which the duties in the common customs tariff are
not yet available at the end of the first stage, each Member State shall, within six
months of the Council’s action in accordance with Article 20, apply such duties as
would result from application of the rules contained in this paragraph.

2. Where a Member State has been granted an authorisation under Article 17(4), it
need not, for as long as that authorisation remains valid, apply the preceding provisions
to the tariff headings to which the authorisation applies. When such authorisation
expires, the Member State concerned shall apply such duty as would have resulted from
application of the rules contained in paragraph 1.

3. The common customs tariff shall be applied in its entirety by the end of the
transitional period at the latest.
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ARTICLE 24
Member States shall remain free to change their duties more rapidly than is provided for
in Article 23 in order to bring them into line with the common customs tariff.

ARTICLE 25

1. If the Commission finds that the production in Member States of particular
products contained in Lists B, C and D is insufficient to supply the demands of one of
the Member States, and that such supply traditionally depends to a considerable extent
on imports from third countries, the Council shall, acting by a qualified majority on a
proposal from the Commission, grant the Member State concerned tariff quotas at a
reduced rate of duty or duty free.

Such quotas may not exceed the limits beyond which the risk might arise of activities
being transferred to the detriment of other Member States.

2. In the case of the products in List E, and of those in List G for which the rates of
duty have been determined in accordance with the procedure provided for in the third
paragraph of Article 20, the Commission shall, where a change in sources of supply or
shortage of supplies within the Community is such as to entail harmful consequences
for the processing industries of a Member State, at the request of that Member State,
grant it tariff quotas at a reduced rate of duty or duty free.

Such quotas may not exceed the limits beyond which the risk might arise of activities
being transferred to the detriment of other Member States.

3.  In the case of the products listed in Annex II to this Treaty, the Commission may
authorise any Member State to suspend, in whole or in part, collection of the duties
applicable or may grant such Member State tariff quotas at a reduced rate of duty or
duty free, provided that no serious disturbance of the market of the products concerned
results therefrom.

4.  The Commission shall periodically examine tariff quotas granted pursuant to this
Article.

ARTICLE 26

The Commission may authorise any Member State encountering special difficulties to
postpone the lowering or raising of duties provided for in Article 23 in respect of
particular headings in its tariff.

Such authorisation may only be granted for a limited period and in respect of tariff
headings which, taken together, represent for such State not more than 5% of the value
of its imports from third countries in the course of the latest year for which statistical
data are available.

ARTICLE 27

Before the end of the first stage, Member States shall, in so far as may be necessary,
take steps to approximate their provisions laid down by law, regulation or
administrative action in respect of customs matters. To this end, the Commission shall
make all appropriate recommendations to Member States.

ARTICLE 28

Any autonomous alteration or suspension of duties in the common customs tariff shall
be decided unanimously by the Council. After the transitional period has ended,
however, the Council may, acting by a qualified majority on a proposal from the
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Commission, decide on alterations or suspensions which shall not exceed 20% of the
rate in the case of any one duty for a maximum period of six months. Such alterations or
suspensions may only be extended, under the same conditions, for one further period of
six months.

ARTICLE 29

In carrying out the tasks entrusted to it under this Section the Commission shall be

guided by:

(a) the need to promote trade between Member States and third countries;

(b) developments in conditions of competition within the Community in so far as they
lead to an improvement in the competitive capacity of undertakings;

(c) the requirements of the Community as regards the supply of raw materials and
semi-finished goods; in this connection the Commission shall take care to avoid
distorting conditions of competition between Member States in respect of finished
goods;

(d) the need to avoid serious disturbances in the economies of Member States and to
ensure rational development of production and an expansion of consumption
within the Community.

CHAPTER 2

ELIMINATION OF QUANTITATIVE RESTRICTIONS
BETWEEN MEMBER STATES

ARTICLE 30
Quantitative restrictions on imports and all measures having equivalent effect shall,
without prejudice to the following provisions, be prohibited between Member States.

ARTICLE 31

Member States shall refrain from introducing between themselves any new quantitative
restrictions or measures having equivalent effect.

This obligation shall, however, relate only to the degree of liberalisation attained in
pursuance of the decisions of the Council of the Organisation for European Economic
Co-operation of 14 January 1955. Member States shall supply the Commission, not later
than six months after the entry into force of this Treaty, with lists of the products
liberalised by them in pursuance of these decisions. These lists shall be consolidated
between Member States.

ARTICLE 32

In their trade with one another Member States shall refrain from making more
restrictive the quotas and measures having equivalent effect existing at the date of the
entry into force of this Treaty.

These quotas shall be abolished by the end of the transitional period at the latest. During
that period, they shall be progressively abolished in accordance with the following
provisions.
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ARTICLE 33

1.  One year after the entry into force of this Treaty, each Member State shall convert
any bilateral quotas open to any other Member States into global quotas open without
discrimination to all other Member States.

On the same date, Member States shall increase the aggregate of the global quotas so
established in such a manner as to bring about an increase of not less than 20% in their
total value as compared with the preceding year. The global quota for each product,
however, shall be increased by not less than 10%.

The quotas shall be increased annually in accordance with the same rules and in the
same proportions in relation to the preceding year.

The fourth increase shall take place at the end of the fourth year after the entry into
force of this Treaty; the fifth, one year after the beginning of the second stage.

2. Where, in the case of a product which has not been liberalised, the global quota
does not amount to 3% of the national production of the State concerned, a quota equal
to not less than 3% of such national production shall be introduced not later than one
year after the entry into force of this Treaty. This quota shall be raised to 4% at the end
of the second year, and to 5% at the end of the third. Thereafter, the Member State
concerned shall increase the quota by not less than 15% annually.

Where there is no such national production, the Commission shall take a decision
establishing an appropriate quota.

3. At the end of the tenth year, each quota shall be equal to not less than 20% of the
national production.

4.  If the Commission finds by means of a decision that during two successive years
the imports of any product have been below the level of the quota opened, this global
quota shall not be taken into account in calculating the total value of the global quotas.
In such case, the Member State shall abolish quota restrictions on the product
concerned.

5. In the case of quotas representing more than 20% of the national production of the
product concerned, the Council may, acting by a qualified majority on a proposal from
the Commission, reduce the minimum percentage of 10% laid down in paragraph 1.
This alteration shall not, however, affect the obligation to increase the total value of
global quotas by 20% annually.

6. Member States which have exceeded their obligations as regards the degree of
liberalisation attained in pursuance of the decisions of the Council of the Organisation
for European Economic Co-operation of 14 January 1955 shall be entitled, when
calculating the annual total increase of 20% provided for n paragraph 1, to take into
account the amount of imports liberalised by autonomous action. Such calculation shall
be submitted to the Commission for its prior approval.

7. The Commission shall issue directives establishing the procedure and timetable in
accordance with which Member States shall abolish, as between themselves, any
measures in existence when this Treaty enters into force which have an effect equivalent
to quotas.

8.  If the Commission finds that the application of the provisions of this Article, and
in particular of the provisions concerning percentages, makes it impossible to ensure
that the abolition of quotas provided for in the second paragraph of Article 32 is carried
out progressively, the Council may, on a proposal from the Commission, acting
unanimously during the first stage and by a qualified majority thereafter, amend the
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procedure laid down in this Article and may, in particular, increase the percentages
fixed.

ARTICLE 34
1. Quantitative restrictions on exports, and all measures having equivalent effect,
shall be prohibited between Member States.

2. Member States shall, by the end of the first stage at the latest, abolish all
quantitative restrictions on exports and any measures having equivalent effect which are
in existence when this Treaty enters into force.

ARTICLE 35

The Member States declare their readiness to abolish quantitative restrictions on imports
from and exports to other Member States more rapidly than is provided for in the
preceding Articles, if their economic situation and the situation of the economic sector
concerned so permit.

To this end, the Commission shall make recommendations to the States concerned.

ARTICLE 36

The provisions of Articles 30 to 34 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public morality, public
policy or public security; the protection of health and life of humans, animals or plants;
the protection of national treasures possessing artistic historic or archaeological value;
or the protection of industrial and commercial property. Such prohibitions or restrictions
shall not, however, constitute a means of arbitrary discrimination or a disguised
restriction on trade between Member States.

ARTICLE 37

1.  Member States shall progressively adjust any State monopolies of a commercial
character so as to ensure that when the transitional period has ended no discrimination
regarding the conditions under which goods are procured and marketed exists between
nationals of Member States.

The provisions of this Article shall apply to any body through which a Member State, in
law or in fact, either directly or indirectly supervises, determines or appreciably
influences imports or exports between Member States. These provisions shall likewise
apply to monopolies delegated by the State to others.

2. Member States shall refrain from introducing any new measure which is contrary
to the principles laid down in paragraph 1 or which restricts the scope of the Articles
dealing with the abolition of customs duties and quantitative restrictions between
Member States.

3. The timetable for the measures referred to in paragraph 1 shall be harmonised with
the abolition of quantitative restrictions on the same products provided for in Articles 30
to 34.

If a product is subject to a State monopoly of a commercial character in only one or
some Member States, the Commission may authorise the other Member States to apply
protective measures until the adjustment provided for in paragraph 1 has been effected;
the Commission shall determine the conditions and details of such measures.

4. If a State monopoly of a commercial character has rules which are designed to
make it easier to dispose of agricultural products or obtain for them the best return,
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steps should be taken in applying the rules contained in this Article to ensure equivalent
safeguards for the employment and standard of living of the producers concerned,
account being taken of the adjustments that will be possible and the specialisation that
will be needed with the passage of time.

5. The obligations on Member States shall be binding only in so far as they are
compatible with existing international agreements.

6.  With effect from the first stage the Commission shall make recommendations as to
the manner in which and the timetable according to which the adjustment provided for
in this Article shall be carried out.

TITLE 1I

AGRICULTURE

ARTICLE 38

1.  The common market shall extend to agriculture and trade in agricultural products.
“Agricultural products” means the products of the soil, of stock-farming and of fisheries
and products of first-stage processing directly related to these products.

2. Save as otherwise provided in Articles 39 to 46, the rules laid down for the
establishment of the common market shall apply to agricultural products.

3. The products subject to the provisions of Articles 39 to 46 are listed in Annex II to
this Treaty. Within two years of the entry into force of this Treaty, however, the Council
shall, acting by a qualified majority on a proposal from the Commission, decide what
products are to be added to this list.

4.  The operation and development of the common market for agricultural products
must be accompanied by the establishment of a common agricultural policy among the
Member States.

ARTICLE 39

1.  The objectives of the common agricultural policy shall be:

(a) to increase agricultural productivity by promoting technical progress and by
ensuring the rational development of agricultural production and the optimum
utilisation of the factors of production, in particular labour;

(b) thus to ensure a fair standard of living for the agricultural community, in particular
by increasing the individual earnings of persons engaged in agriculture;

(c) to stabilise markets;

(d) to assure the availability of supplies;

(e) to ensure that supplies reach consumers at reasonable prices.

2. In working out the common agricultural policy and the special methods for its

application, account shall be taken of:

(a) the particular nature of agricultural activity, which results from the social structure
of agriculture and from structural and natural disparities between the various
agricultural regions;
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(b) the need to effect the appropriate adjustments by degrees;
(c) the fact that in the Member States agriculture constitutes a sector closely linked
with the economy as a whole.

ARTICLE 40
1. Member States shall develop the common agricultural policy by degrees during
the transitional period and shall bring it into force by the end of that period at the latest.

2. In order to attain the objectives set out in Article 39 a common organisation of
agricultural markets shall be established.

This organisation shall take one of the following forms, depending on the product
concerned:

(a) common rules on competition;

(b) compulsory co-ordination of the various national market organisations;

(c) a European market organisation.

3.  The common organisation established in accordance with paragraph 2 may include
all measures required to attain the objectives set out in Article 39, in particular
regulation of prices, aids for the production and marketing of the various products,
storage and carry-over arrangements and common machinery for stabilising imports or
exports.

The common organisation shall be limited to pursuit of the objectives set out in
Article 39 and shall exclude any discrimination between producers or consumers within
the Community.

Any common price policy shall be based on common criteria and uniform methods of
calculation.

4.  In order to enable the common organisation referred to in paragraph 2 to attain its
objectives, one or more agricultural guidance and guarantee funds may be set up.

ARTICLE 41

To enable the objectives set out in Article 39 to attained, provision may be made within

the framework of the common agricultural policy for measures such as:

(a) an effective co-ordination of efforts in the spheres of vocational training, of
research and of the dissemination of agricultural knowledge; this may include
joint financing of projects or institutions;

(b) joint measures to promote consumption of certain products.

ARTICLE 42

The provisions of the Chapter relating to rules on competition shall apply to production
of and trade in agricultural products only to the extent determined by the Council within
the framework of Article 43(2) and (3) and in accordance with the procedure laid down
therein, account being taken of the objectives set out in Article 39.

The Council may, in particular, authorise the granting of aid:

(a) for the protection of enterprises handicapped by structural or natural conditions;
(b) within the framework of economic development programmes.

ARTICLE 43
1. In order to evolve the broad lines of a common agricultural policy, the
Commission shall, immediately this Treaty enters into force, convene a conference of
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the Member States with a view to making a comparison of their agricultural policies, in
particular by producing a statement of their resources and needs.

2. Having taken into account the work of the conference provided for in paragraph 1,
after consulting the Economic and Social Committee and within two years of the entry
into force of this Treaty, the Commission shall submit proposals for working out and
implementing the common agricultural policy, including the replacement of the national
organisations by one of the forms of common organisation provided for in Article 40(2),
and for implementing the measures specified in this Title.

These proposals shall take account of the interdependence of the agricultural matters
mentioned in this Title.

The Council shall, on a proposal from the Commission and after consulting the
Assembly [European Parliament], acting unanimously during the first two stages and by
a qualified majority thereafter, make regulations, issue directives, or take decisions,
without prejudice to any recommendations it may also make.

3. The Council may, acting by a qualified majority and in accordance with
paragraph 2, replace the national market organisations by the common organisation
provided for in Article 40(2) if:

(a) the common organisation offers Member States which are opposed to this measure
and which have an organisation of their own for the production in question
equivalent safeguards for the employment and standard of living of the producers
concerned, account being taken of the adjustments that will be possible and the
specialisation that will be needed with the passage of time;

(b) such an organisation ensures conditions for trade within the Community similar to
those existing in a national market.

4. If a common organisation for certain raw materials is established before a
common organisation exists for the corresponding processed products, such raw
materials as are used for processed products intended for export to third countries may
be imported from outside the Community.

ARTICLE 44

1. In so far as progressive abolition of customs duties and quantitative restrictions

between Member States may result in prices likely to jeopardise the attainment of the

objectives set out in Article 39, each Member State shall, during the transitional period,

be entitled to apply to particular products, in a non-discriminatory manner and in

substitution for quotas and to such an extent as shall not impede the expansion of the

volume of trade provided for in Article 45(2), a system of minimum prices below which

imports may be either:

- temporarily suspended or reduced; or

- allowed, but subjected to the condition that they are made at a price higher than
the minimum price for the product concerned.

In the latter case the minimum prices shall not include customs duties.

2. Minimum prices shall neither cause a reduction of the trade existing between
Member States when this Treaty enters into force nor form an obstacle to progressive
expansion of this trade. Minimum prices shall not be applied so as to form an obstacle
to the development of a natural preference between Member States.

3. As soon as this Treaty enters into force the Council shall, on a proposal from the
Commission, determine objective criteria for the establishment of minimum price
systems and for the fixing of such prices.
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These criteria shall in particular take account of the average national production costs in
the Member State applying the minimum price, of the position of the various
undertakings concerned in relation to such average production costs, and of the need to
promote both the progressive improvement of agricultural practice and the adjustments
and specialisation needed within the common market.

The Commission shall further propose a procedure for revising these criteria in order to
allow for and speed up technical progress and to approximate prices progressively
within the common market.

These criteria and the procedure for revising them shall be determined by the Council
acting unanimously within three years of the entry into force of this Treaty.

4. Until the decision of the Council takes effect, member States may fix minimum
prices on condition that these are communicated beforehand to the Commission and to
the other Member States so that they may submit their comments.

Once the Council has taken its decision, Member States shall fix minimum prices on the
basis of the criteria determined as above.

The Council may, acting by a qualified majority on a proposal from the Commission,
rectify any decisions taken by Member States which do not conform to the criteria
defined above.

5. If it does not prove possible to determine the said objective criteria for certain
products by the beginning of the third stage, the Council may, acting by a qualified
majority on a proposal from the Commission, vary the minimum prices applied to these
products.

6. At the end of the transitional period, a table of minimum prices still in force shall
be drawn up. The Council shall, acting on a proposal from the Commission and by a
majority of nine votes in accordance with the weighting laid down in the first
subparagraph of Article 148(2), determine the system to be applied within the
framework of the common agricultural policy.

ARTICLE 45

1. Until national market organisations have been replaced by one of the forms of

common organisation referred to in Article 40(2), trade in products in respect of which

certain Member States:

- have arrangements designed to guarantee national producers a market for their
products; and

- are in need of imports,

shall be developed by the conclusion of long-term agreements or contracts between

importing and exporting Member States.

These agreements or contracts shall be directed towards the progressive abolition of any

discrimination in the application of these arrangements to the various producers within

the Community.

Such agreements or contracts shall be concluded during the first stage; account shall be

taken of the principle of reciprocity.

2. Asregards quantities, these agreements or contracts shall be based on the average
volume of trade between Member States in the products concerned during the three
years before the entry into force of this Treaty and shall provide for an increase in the
volume of trade within the limits of existing requirements, account being taken of
traditional patterns of trade.
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As regards prices, these agreements or contracts shall enable producers to dispose of the
agreed quantities at prices which shall be progressively approximated to those paid to
national producers on the domestic market of the purchasing country.

This approximation shall proceed as steadily as possible and shall be completed by the
end of the transitional period at the latest.

Prices shall be negotiated between the parties concerned within the framework of
directives issued by the Commission for the purpose of implementing the two preceding
subparagraphs.

If the first stage is extended, these agreements or contracts shall continue to be carried
out in accordance with the conditions applicable at the end of the fourth year after the
entry into force of this Treaty, the obligation to increase quantities and to approximate
prices being suspended until the transition to the second stage.

Member States shall avail themselves of any opportunity open to them under their
legislation, particularly in respect of import policy, to ensure the conclusion and
carrying out of these agreements or contracts.

3. To the extent that Member States require raw materials for the manufacture of
products to be exported outside the Community in competition with products of third
countries, the above-agreements or contracts shall not form an obstacle to the
importation of raw materials for this purpose from third countries. This provision shall
not, however, apply if the Council unanimously decides to make provision for payments
required to compensate for the higher price paid on goods imported for this purpose on
the basis of these agreements or contracts in relation to the delivered price of the same
goods purchased on the world market.

ARTICLE 46

Where in a Member State a product is subject to a national market organisation or to
internal rules having equivalent effect which affect the competitive position of similar
production in another Member State, a countervailing charge shall be applied by
Member States to imports of this product coming from the Member State where such
organisation or rules exist, unless that State applies a countervailing charge on export.
The Commission shall fix the amount of these charges at the level required to redress
the balance; it may also authorise other measures, the conditions and details of which it
shall determine.

ARTICLE 47

As to the functions to be performed by the Economic and Social Committee in
pursuance of this Title, its agricultural section shall hold itself at the disposal of the
Commission to prepare, in accordance with the provisions of Articles 197 and 198, the
deliberations of the Committee.
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TITLE III
FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL
CHAPTER 1
WORKERS

ARTICLE 48
1.  Freedom of movement for workers shall be secured within the Community by the
end of the transitional period at the latest.

2. Such freedom of movement shall entail the abolition of any discrimination based
on nationality between workers of the Member States as regards employment,
remuneration and other conditions of work and employment.

3. It shall entail the right, subject to limitations justified on grounds of public policy,

public security or public health:

(a) to accept offers of employment actually made;

(b) to move freely within the territory of Member States for this purpose;

(c) to stay in a Member State for the purpose of employment in accordance with the
provisions governing the employment of nationals of that State laid down by law,
regulation or administrative action;

(d) to remain in the territory of a Member State after having been employed in that
State, subject to conditions which shall be embodied in implementing regulations
to be drawn up by the Commission.

4.  The provisions of this Article shall not apply to employment in the public service.

ARTICLE 49

As soon as this Treaty enters into force, the Council shall, acting on a proposal from the

Commission and after consulting the Economic and Social Committee, issue directives

or make regulations setting out the measures required to bring about, by progressive

stages, freedom of movement for workers, as defined in Article 48, in particular:

(a) Dby ensuring close co-operation between national employment services;

(b) by systematically and progressively abolishing those administrative procedures
and practices and those qualifying periods in respect of eligibility for available
employment, whether resulting from national legislation or from agreements
previously concluded between Member States, the maintenance of which would
form an obstacle to liberalisation of the movement of workers;

(¢) by systematically and progressively abolishing all such qualifying periods and
other restrictions provided for either under national legislation or under
agreements previously concluded between Member States as imposed on workers
of other Member States conditions regarding the free choice of employment other
than those imposed on workers of the State concerned;

(d) by setting up appropriate machinery to bring offers of employment into touch with
applications for employment and to facilitate the achievement of a balance
between supply and demand in the employment market in such a way as to avoid
serious threats to the standard of living and level of employment in the various
regions and industries.
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ARTICLE 50
Member States shall, within the framework of a joint programme, encourage the
exchange of young workers.

ARTICLE 51

The Council shall, acting unanimously on a proposal from the Commission, adopt such

measures in the field of social security as are necessary to provide freedom of

movement for workers; to this end, It shall make arrangements to secure for migrant
workers and their dependants:

(a) aggregation, for the purpose of acquiring and retaining the right to benefit and of
calculating the amount of benefit, of all periods taken into account under the laws
of the several countries;

(b) payment of benefits to persons resident in the territories of Member States.

CHAPTER 2
RIGHT OF ESTABLISHMENT

ARTICLE 52

Within the framework of the provisions set out below, restrictions on the freedom of
establishment of nationals of a Member State in the territory of another Member State
shall be abolished by progressive stages in the course of the transitional period. Such
progressive abolition shall also apply to restrictions on the setting up of agencies,
branches or subsidiaries by nationals of any Member State established in the territory of
any Member State.

Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or
firms within the meaning of the second paragraph of Article 58, under the conditions
laid down for its own nationals by the law of the country where such establishment is
effected, subject to the provisions of the Chapter relating to capital.

ARTICLE 53

Member States shall not introduce any new restrictions on the right of establishment in
their territories of nationals of other Member States, save as otherwise provided in this
Treaty.

ARTICLE 54

1. Before the end of the first stage, the Council shall, acting unanimously on a
proposal from the Commission and after consulting the Economic and Social
Committee and the Assembly [European Parliament], draw up a general programme for
the abolition of existing restrictions on freedom of establishment within the
Community. The Commission shall submit its proposal to the Council during the first
two years of the first stage.

The programme shall set out the general conditions under which freedom of
establishment is to be attained in the case of each type of activity and in particular the
stages by which it is to be attained.

2. In order to implement this general programme or, in the absence of such
programme, in order to achieve a stage in attaining freedom of establishment as regards
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a particular activity, the Council shall, on a proposal from the Commission and after
consulting the Economic and Social Committee and the Assembly [European
Parliament], issue directives, acting unanimously until the end of the first stage and by a
qualified majority thereafter.

3. The Council and the Commission shall carry out the duties devolving upon them

under the preceding provisions, in particular:

(a) by according, as a general rule, priority treatment to activities where freedom of
establishment makes a particularly valuable contribution to the development of
production and trade;

(b) by ensuring close co-operation between the competent authorities in the Member
States in order to ascertain the particular situation within the Community of the
various activities concerned;

(c) by abolishing those administrative procedures and practices, whether resulting
from national legislation or from agreements previously concluded between
Member States, the maintenance of which would form an obstacle to freedom of
establishment;

(d) by ensuring that workers of one Member Sate employed in the territory of another
Member State may remain in that territory for the purpose of taking up activities
therein as self-employed persons, where they satisfy the conditions which they
would be required to satisfy if they were entering that State at the time when they
intended to take up such activities;

(e) by enabling a national of one Member State to acquire and use land and buildings
situated in the territory of another Member State, in so far as this does not conflict
with the principles laid down in Article 39(2);

(f) by effecting the progressive abolition of restrictions on freedom of establishment
in every branch of activity under consideration, both as regards the conditions for
setting up agencies, branches of subsidiaries in the territory of a Member State and
as regards the conditions governing the entry of personnel belonging to the main
establishment into managerial or supervisory posts in such agencies, branches or
subsidiaries;

(g) by co-ordinating to the necessary extent the safeguards which, for the protection of
the interests of members and others, are required by Member States of companies
or firms within the meaning of the second paragraph of Article 58 with a view to
making such safeguards equivalent throughout the Community;

(h) by satisfying themselves that the conditions of establishment are not distorted by
aids granted by Member States.

ARTICLE 55

The provisions of this Chapter shall not apply, so far as any given Member State is
concerned, to activities which in that State are connected, even occasionally, with the
exercise of official authority.

The Council may, acting by a qualified majority on a proposal from the Commission,
rule that the provisions of this Chapter shall not apply to certain activities.

ARTICLE 56

1.  The provisions of this Chapter and measures taken in pursuance thereof shall not
prejudice the applicability of provisions laid down by law, regulation or administrative
action providing for special treatment for foreign nationals on grounds of public policy,
public security or public health.
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2. Before the end of the transitional period, the Council shall, acting unanimously on
a proposal from the Commission and after consulting the Assembly [European
Parliament], issue directives for the co-ordination of the aforementioned provisions laid
down by law, regulation or administrative action. After the end of the second stage,
however, the Council shall, acting by a qualified majority on a proposal from the
Commission, issue directives for the co-ordination of such provisions as, in each
Member State, area matter for regulation or administrative action.

ARTICLE 57

1. In order to make it easier for persons to take up and pursue activities as self-
employed persons, the Council shall, on a proposal from the Commission and after
consulting the Assembly [European Parliament], acting unanimously during the first
stage and by a qualified majority thereafter, issue directives for the mutual recognition
of diplomas, certificates and other evidence of formal qualifications.

2. For the same purpose, the Council shall, before the end of the transitional period,
acting on a proposal from the Commission and after consulting the Assembly [European
Parliament], issue directives for the co-ordination of the provisions laid down by law,
regulation or administrative action in Member States concerning the taking up and
pursuit of activities as self-employed persons. Unanimity shall be required on matters
which are the subject of legislation in at least one Member State and measures
concerned with the protection of savings, in particular the granting of credit and the
exercise of the banking profession, and with the conditions governing the exercise of
the medical and allied, and pharmaceutical professions in the various Member States. In
other cases, the Council shall act unanimously during the first stage and by a qualified
majority thereafter.

3.  In the case of the medical and allied and pharmaceutical professions, the
progressive abolition of restrictions shall be dependent upon co-ordination of the
conditions for their exercise in the various Member States.

ARTICLE 58

Companies or firms formed in accordance with the law of a Member State and having
their registered office, central administration or principal place of business within the
Community shall, for the purposes of this Chapter, be treated in the same way as natural
persons who are nationals of Member States.

“Companies or firms” means companies or firms constituted under civil or commercial
law, including co-operative societies, and other legal persons governed by public or
private law, save for those which are non-profit-making.

CHAPTER 3
SERVICES

ARTICLE 59

Within the framework of the provisions set out below, restrictions on freedom to
provide services within the Community shall be progressively abolished during the
transitional period in respect of nationals of Member States who are established in a
State of the Community other than that of the person for whom the services are
intended.
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The Council may, acting unanimously on a proposal from the Commission, extend the
provisions of this Chapter to nationals of a third country who provide services and who
are established within the Community.

ARTICLE 60

Services shall be considered to be “services” within the meaning of this Treaty where
they are normally provided for remuneration, in so far as they are not governed by the
provisions relating to freedom of movement for goods, capital and persons.

“Services” shall in particular include:

(a) activities of an industrial character;

(b) activities of a commercial character;

(c) activities of craftsmen;

(d) activities of the professions.

Without prejudice to the provisions of the Chapter relating to the right of establishment,
the person providing a service may, in order to do so, temporarily pursue his activity in
the State where the service is provided, under the same conditions as are imposed by
that State on its own nationals.

ARTICLE 61
1. Freedom to provide services in the field of transport shall be governed by the
provisions of the Title relating to transport.

2. The liberalisation of banking and insurance services connected with movements of
capital shall be effected in step with the progressive liberalisation of movement of
capital.

ARTICLE 62

Save as otherwise provided in this Treaty, Member States shall not introduce any new
restrictions on the freedom to provide services which have in fact been attained at the
date of the entry into force of this Treaty.

ARTICLE 63

1. Before the end of the first stage, the Council shall, acting unanimously on a
proposal from the Commission and after consulting the Economic and Social
Committee and the Assembly [European Parliament], draw up a general programme for
the abolition of existing restrictions on freedom to provide services within the
Community. The Commission shall submit its proposal to the Council during the first
two years of the first stage.

The programme shall set out the general conditions under which and the stages by
which each type of service is to be liberalised.

2. In order to implement this general programme or, in the absence of such
programme, in order to achieve a stage in the liberalisation of a specific service, the
Council shall, on a proposal from the Commission and after consulting the Economic
and Social Committee and the Assembly [European Parliament], issue directives acting
unanimously until the end of the first stage and by a qualified majority thereafter.

3.  As regards the proposals and decisions referred to in paragraphs 1 and 2, priority
shall as a general rule be given to those services which directly affect production costs
or the liberalisation of which helps to promote trade in goods.
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ARTICLE 64

The Member States declare their readiness to undertake the liberalisation of services
beyond the extent required by the directives issued pursuant to Article 63(2), if their
general economic situation and the situation of the economic sector concerned so
permit.

To this end, the Commission shall make recommendations to the Member States
concerned.

ARTICLE 65
As long as restrictions on freedom to provide services have not been abolished, each
Member State shall apply such restrictions without distinction on grounds of nationality

or residence to all persons providing services within the meaning of the first paragraph
of Article 59.

ARTICLE 66
The provisions of Articles 55 to 58 shall apply to the matters covered by this Chapter.

CHAPTER 4
CAPITAL

ARTICLE 67

1.  During the transitional period and to the extent necessary to ensure the proper
functioning of the common market, Member States shall progressively abolish between
themselves all restrictions on the movement of capital belonging to persons resident in
Member States and any discrimination based on the nationality or ca the place of
residence of the parties or on the place where such capital is invested.

2. Current payments connected with the movement of capital between Member
States shall be freed from all restrictions by the end of the first stage at the latest.

ARTICLE 68

1.  Member States shall, as regards the matters dealt with in this Chapter, be as liberal
as possible in granting such exchange authorisations as are still necessary after the entry
into force of this Treaty.

2. Where a Member State applies to the movements of capital liberalised in
accordance with the provisions of this Chapter the domestic rules governing the capital
market and the credit system, it shall do so in a non-discriminatory manner.

3. Loans for the direct or indirect financing of a Member State or its regional or local
authorities shall not be issued or placed in other Member States unless the States
concerned have reached agreement thereon. This provision shall not preclude the
application of Article 22 of the Protocol on the Statute of the European Investment
Bank.

ARTICLE 69
The Council shall, on a proposal from the Commission, which for this purpose shall
consult the Monetary Committee provided for in Article 105, issue the necessary
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directives for the progressive implementation of the provisions of Article 67, acting
unanimously during the first two stages and by a qualified majority thereafter.

ARTICLE 70

1. The Commission shall propose to the Council measures for the progressive co-
ordination of the exchange policies of Member States in respect of the movement of
capital between those States and third countries. For this purpose the Council shall issue
directives, acting unanimously. It shall endeavour to attain the highest possible degree
of liberalisation.

2. Where the measures taken in accordance with paragraph 1 do not permit the
elimination of differences between the exchange rules of Member States and where such
differences could lead persons resident in one of the Member States to use the freer
transfer facilities within the Community which are provided for in Article 67 in order to
evade the rules of one of the Member States concerning the movement of capital to or
from third countries, that State may, after consulting the other Member States and the
Commission, take appropriate measures to overcome these difficulties.

Should the Council find that these measures are restricting the free movement of capital
within the Community to a greater extent than is required for the purpose of overcoming
the difficulties, it may, acting by a qualified majority on a proposal from the
Commission, decide that the State concerned shall amend or abolish these measures.

ARTICLE 71

Member States shall endeavour to avoid introducing within the Community any new
exchange restrictions on the movement of capital

and current payments connected with such movements, and shall endeavour not to make
existing rules more restrictive.

They declare their readiness to go beyond the degree of liberalisation of capital
movements provided for in the preceding Articles in so far as their economic situation,
in particular the situation of their balance of payments, so permits.

The Commission may, after consulting the Monetary Committee, make
recommendations to Member States on this subject.

ARTICLE 72

Member States shall keep the Commission informed of any movements of capital to and
from third countries which come to their knowledge. The Commission may deliver to
Member States any opinions which it considers appropriate on this subject.

ARTICLE 73

1. If movements of capital lead to disturbances in the functioning of the capital
market in any Member State, the Commission shall, after consulting the Monetary
Committee, authorise that State to take protective measures in the field of capital
movements, the conditions and details of which the Commission shall determine.

The Council may, acting by a qualified majority, revoke this authorisation or amend the
conditions or details thereof.

2. A Member State which is in difficulties may, however, on grounds of secrecy or
urgency, take the measures mentioned above, where this proves necessary, on its own
initiative. The Commission and the other Member States shall be informed of such
measures by the date of their entry into force at the latest. In this event the Commission
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may, after consulting the Monetary Committee, decide that the State concerned shall
amend or abolish the measures.

TITLE IV

TRANSPORT

ARTICLE 74
The objectives of this Treaty shall, in matters governed by this Title, be pursued by
Member States within the framework of a common transport policy.

ARTICLE 75

1. For the purpose of implementing Article 74, and taking into account the

distinctive features of transport, the Council shall, acting unanimously until the end of

the second stage and by a qualified majority thereafter, lay down, on a proposal from

the Commission and after consulting the Economic and Social Committee and the

Assembly [European Parliament]:

(a) common rules applicable to international transport to or from the territory of a
Member State or passing across the territory of one or more Member States;

(b) the conditions under which non-resident carriers may operate transport services
within a Member State;

(c) any other appropriate provisions.

2. The provisions referred to in (a) and (b) of paragraph 1 shall be laid down during
the transitional period.

3. By way of derogation from the procedure provided for in paragraph 1, where the
application of provisions concerning the principles of the regulatory system for
transport would be liable to have a serious effect on the standard of living and on
employment in certain areas and on the operation of transport facilities, they shall be
laid down by the Council acting unanimously. In so doing, the Council shall take into
account the need for adaptation to the economic development which will result from
establishing the common market.

ARTICLE 76

Until the provisions referred to in Article 75(1) have been laid down, no Member State
may, without the unanimous approval of the Council, make the various provisions
governing the subject when this Treaty enters into force less favourable in their direct or
indirect effect on carriers of other Member States as compared with carriers who are
nationals of that State.

ARTICLE 77

Aids shall be compatible with this Treaty if they meet the needs of co-ordination of
transport or if they represent reimbursement for the discharge of certain obligations
inherent in the concept of a public service.
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ARTICLE 78
Any measures taken within the framework of this Treaty in respect of transport rates
and conditions shall take account of the economic circumstances of carriers.

ARTICLE 79

1. In the case of transport within the Community, discrimination which takes the
form of carriers charging different rates and imposing different conditions for the
carriage of the same goods over the same transport links on grounds of the country of
origin or of destination of the goods in question, shall be abolished, at the latest, before
the end of the second stage.

2. Paragraph 1 shall not prevent the Council from adopting other measures in
pursuance of Article 75(1).

3. Within two years of the entry into force of this Treaty, the Council shall, acting by
a qualified majority on a proposal from the

Commission and after consulting the Economic and Social Committee, lay down rules
for implementing the provisions of paragraph 1.

The Council may in particular lay down the provisions needed to enable the institutions
of the Community to secure compliance with the mile laid down in paragraph 1 and to
ensure that users benefit from it to the full.

4.  The Commission shall, acting on its own initiative or on application by a Member
State, investigate any cases of discrimination falling within paragraph 1 and, after
consulting any Member State concerned, shall take the necessary decisions within the
framework of the rules laid down in accordance with the provisions of paragraph 3.

ARTICLE 80
1.  The imposition by a Member State, in respect of transport operations carried out
within the Community, of rates and conditions involving any element of support or
protection in the interest of one or more particular undertakings or industries shall be
prohibited as from the beginning of the second stage, unless authorised by the
Commission.

2. The Commission shall, acting on its own initiative or on application by a Member
State, examine the rates and conditions referred to in paragraph 1, taking account in
particular of the requirements of an appropriate regional economic policy, the needs of
underdeveloped areas and the problems of areas seriously affected by political
circumstances on the one hand, and of the effects of such rates and conditions on
competition between the different modes of transport on the other.

After consulting each Member State concerned, the Commission shall take the
necessary decisions.

3. The prohibition provided for in paragraph 1 shall not apply to tariffs fixed to meet
competition.

ARTICLE 81

Charges or dues in respect of the crossing of frontiers which are charged by a carrier in
addition to the transport rates shall not exceed a reasonable level after taking the costs
actually incurred thereby into account.

Member States shall endeavour to reduce these costs progressively.

The Commission may make recommendations to Member States for the application of
this Article.
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ARTICLE 82

The provisions of this Title shall not form an obstacle to the application of measures
taken in the Federal Republic of Germany to the extent that such measures are required
in order to compensate for the economic disadvantages caused by the division of
Germany to the economy of certain areas of the Federal Republic affected by that
division.

ARTICLE 83

An Advisory Committee consisting of experts designated by the Governments of
Member States, shall be attached to the Commission. The Commission, whenever it
considers it desirable, shall consult the Committee on transport matters without
prejudice to the powers of the transport section of the Economic and Social Committee.

ARTICLE 84
1.  The provisions of this Title shall apply to transport by rail, road and inland
waterway.

2. The Council may, acting unanimously, decide whether, to what extent and by
what procedure appropriate provisions may be laid down for sea and air transport.



31

PART THREE

POLICY OF THE COMMUNITY

TITLE 1

COMMON RULES

CHAPTER 1
RULES ON COMPETITION
SECTION 1
RULES APPLYING TO UNDERTAKINGS

ARTICLE 85

1.  The following shall be prohibited as incompatible with the common market: all

agreements between undertakings, decision by associations of undertakings and

concerted practices which may affect trade between Member States and which have as

their object or effect the prevention, restriction or distortion of competition within the

common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be
automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case

of:

- any agreement or category of agreements between undertakings;

- any decision or category of decisions by associations of undertakings;

- any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of goods or to promoting

technical or economic progress, while allowing consumers a fair share of the resulting

benefit, and which does not:

(a) 1impose on the undertakings concerned restrictions which are not indispensable to
the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.
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ARTICLE 86

Any abuse by one or more undertakings of a dominant position within the common

market or in a substantial part of it shall be prohibited as incompatible with the common

market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions;

(b) limiting production, markets or technical development to the prejudice of
consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.

ARTICLE 87

1.  Within three years of the entry into force of this Treaty the Council shall, acting
unanimously on a proposal from the Commission and after consulting the Assembly
[European Parliament], adopt any appropriate regulations or directives to give effect to
the principles set out in Articles 85 and 86.

If such provisions have not been adopted within the period mentioned, they shall be laid
down by the Council, acting by a qualified majority on a proposal from the Commission
and after consulting the Assembly [European Parliament].

2. The regulations or directives referred to in paragraph 1 shall be designed in

particular:

(a) to ensure compliance with the prohibitions laid down in Article 85(1) and in
Article 86 by making provision for fines and periodic penalty payments;

(b) to lay down detailed rules for the application of Article 85(3), taking into account
the need to ensure effective supervision on the one hand, and to simplify
administration to the greatest possible extent on the other;

(c) to define, if need be, in the various branches of the economy, the scope of the
provisions of Articles 85 and 86;

(d) to define the respective functions of the Commission and of the Court of Justice in
applying the provisions laid down in this paragraph;

() to determine the relationship between national laws and the provisions contained
in this Section or adopted pursuant to this Article.

ARTICLE 88

Until the entry into force of the provisions adopted in pursuance of Article 87, the
authorities in Member States shall rule on the admissibility of agreements, decisions and
concerted practices and on abuse of a dominant position in the common market in
accordance with the law of their country and with the provisions of Article 85, in
particular paragraph 3, and of Article 86.

ARTICLE 89

1.  Without prejudice to Article 88, the Commission shall, as soon as it takes up its
duties, ensure the application of the principles laid down in Articles 85 and 86. On
application by a Member State or on its own initiative, and in co-operation with the
competent authorities in the Member States, who shall give it their assistance, the
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Commission shall investigate cases of suspected infringement of these principles. If it
finds that there has been an infringement, it shall propose appropriate measures to bring
it to an end.

2. If the infringement is not brought to an end, the Commission shall record such
infringement of the principles in a reasoned decision. The Commission may publish its
decision and authorise Member States to take the measures, the conditions and details of
which it shall determine, needed to remedy the situation.

ARTICLE 90

1. In the case of public undertakings and undertakings to which Member States grant
special or exclusive rights, Member States shall neither enact nor maintain in force any
measure contrary to the rules contained in this Treaty, in particular to those rules
provided for in Article 7 and Articles 85 to 94.

2. Undertakings entrusted with the operation of services of general economic interest
or having the character of a revenue-producing monopoly shall be subject to the rules
contained in this Treaty, in particular to the rules on competition, in so far as the
application of such rules does not obstruct the performance, in law or in fact, of the
particular tasks assigned to them. The development of trade must not be affected to such
an extent as would be contrary to the interests of the Community.

3.  The Commission shall ensure the application of the provisions of this Article and
shall, where necessary, address appropriate directives or decisions to Member States.

SECTION 2
DUMPING

ARTICLE 91

1. If, during the transitional period, the Commission, on application by a Member
State or by any other interested party, finds that dumping is being practised within the
common market, it shall address recommendations to the person or persons with whom
such practices originate for the purpose of putting an end to them.

Should the practices continue, the Commission shall authorise the injured Member State
to take protective measures, the conditions and details of which the Commission shall
determine.

2. As soon as this Treaty enters into force, products which originate in or are in free
circulation in one Member State and which have been exported to another Member
State shall, on reimportation, be admitted into the territory of the first-mentioned State
free of all customs duties, quantitative restrictions or measures having equivalent effect.
The Commission shall lay down appropriate rules for the application of this paragraph.
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SECTION 3
AIDS GRANTED BY STATES

ARTICLE 92

1.  Save as otherwise provided in this Treaty, any aid granted by a Member State or
through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall,
in so far as it affects trade between Member States, be incompatible with the common
market.

2. The following shall be compatible with the common market:

(a) aid having a social character, granted to individual consumers, provided that such
aid is granted without discrimination related to the origin of the products
concerned;

(b) aid to make good the damage caused by natural disasters or exceptional
occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany
affected by the division of Germany, in so far as such aid is required in order to
compensate for the economic disadvantages caused by that division.

3. The following may be considered to be compatible with the common market:

(a) aid to promote the economic development of areas where the standard of living is
abnormally low or where there is serious underemployment;

(b) aid to promote the execution of an important project of common European interest
or to remedy a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain
economic areas, where such aid does not adversely affect trading conditions to an
extent contrary to the common interest. However, the aids granted to shipbuilding
as of 1 January 1957 shall, in so far as they serve only to compensate for the
absence of customs protection, be progressively reduced under the same
conditions as apply to the elimination of customs duties, subject to the provisions
of this Treaty concerning common commercial policy towards third countries;

(d) such other categories of aid as may be specified by decision of the Council acting
by a qualified majority on a proposal from the Commission.

ARTICLE 93

1.  The Commission shall, in co-operation with Member States, keep under constant
review all systems of aid existing in those States. It shall propose to the latter any
appropriate measures required by the progressive development or by the functioning of
the common market.

2. If, after giving notice to the parties concerned to submit their comments, the
Commission finds that aid granted by a State or through State resources is not
compatible with the common market having regard to Article 92, or that such aid is
being misused, it shall decide that the State concerned shall abolish or alter such aid
within a period of time to be determined by the Commission.

If the State concerned does not comply with this decision within the prescribed time, the
Commission or any other interested State may, in derogation from the provisions of
Articles 169 and 170, refer the matter to the Court of Justice direct.



35

On application by a Member State, the Council, may, acting unanimously, decide that
aid which that State is granting or intends to

grant shall be considered to be compatible with the common market, in derogation from
the provisions of Article 92 or from the regulations provided for in Article 94, if such a
decision is justified by exceptional circumstances. If, as regards the aid in question, the
Commission has already initiated the procedure provided for in the first subparagraph of
this paragraph, the fact that the State concerned has made its application to the Council
shall have the effect of suspending that procedure until the Council has made its attitude
known.

If, however, the Council has not made its attitude known within three months of the said
application being made, the Commission shall give its decision on the case.

3. The Commission shall be informed, in sufficient time to enable it to submit its
comments, of any plans to grant or alter aid. If it considers that any such plan is not
compatible with the common market having regard to Article 92, it shall without delay
initiate the procedure provided for in paragraph 2. The Member State concerned shall
not put its proposed measures into effect until this procedure has resulted in a final
decision.

ARTICLE 9%4

The Council may, acting by a qualified majority on a proposal from the Commission,
make any appropriate regulations for the application of Articles 92 and 93 and may in
particular determine the conditions in which Article 93(3) shall apply and the categories
of aid exempted from this procedure.

CHAPTER 2
TAX PROVISIONS

ARTICLE 95

No Member State shall impose, directly or indirectly, on the products of other Member
States any internal taxation of any kind in excess of that imposed directly or indirectly
on similar domestic products.

Furthermore, no Member State shall impose on the products of other Member States
any internal taxation of such a nature as to afford indirect protection to other products.
Member States shall, not later than at the beginning of the second stage, repeal or
amend any provisions existing when this Treaty enters into force which conflict with the
preceding rules.

ARTICLE 96

Where products are exported to the territory of any Member State, any repayment of
internal taxation shall not exceed the internal taxation imposed on them whether directly
or indirectly.

ARTICLE 97

Member States which levy a turnover tax calculated on a cumulative multi-stage tax
system may, in the case of internal taxation imposed by them on imported products or
of repayments allowed by them on exported products, establish average rates for
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products or groups of products, provided that there is no infringement of the principles
laid down in Articles 95 and 96.

Where the average rates established by a Member State do not conform to these
principles, the Commission shall address appropriate directives or decisions to the State
concerned.

ARTICLE 98

In the case of charges other than turnover taxes, excise duties and other forms of
indirect taxation, remissions and repayments in respect of exports to other Member
States may not be granted countervailing charges in respect of imports from Member
States may not be imposed unless the measures contemplated have been previously
approved for a limited period by the Council acting by a qualified majority on a
proposal from the Commission.

ARTICLE 99

The Commission shall consider how the legislation of the various Member States
concerning turnover taxes, excise duties and other forms of indirect taxation, including
countervailing measures applicable to trade between Member States, can be harmonised
in the interest of the common market.

The Commission shall submit proposals to the Council, which shall act unanimously
without prejudice to the provisions of Articles 100 and 101.

CHAPTER 3
APPROXIMATION OF LAWS

ARTICLE 100

The Council shall. acting unanimously on a proposal from the Commission, issue
directives for the approximation of such provisions laid down by law, regulation or
administrative action in Member States as directly affect the establishment or
functioning of the common market.

The Assembly [European Parliament] and the Economic and Social Committee shall be
consulted in the case of directives whose implementation would, in one or more
Member States, involve the amendment of legislation.

ARTICLE 101

Where the Commission finds that a difference between the provisions laid down by law,
regulation or administrative action in Member States is distorting the conditions of
competition in the common market and that the resultant distortion needs to be
eliminated, it shall consult the Member States concerned.

If such consultation does not result in an agreement eliminating the distortion in
question, the Council shall, on a proposal from the Commission, acting unanimously
during the first stage and by a qualified majority thereafter, issue the necessary
directives. The Commission and the Council may take any other appropriate measures
provided for in this Treaty.

ARTICLE 102
1.  Where there is reason to fear that the adoption or amendment of a provision laid
down by law, regulation or administrative action may cause distortion within the
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meaning of Article 101, a Member State desiring to proceed therewith shall consult the
Commission. After consulting the Member States, the Commission shall recommend to
the States concerned such measures as may be appropriate to avoid the distortion in
question.

2. If a State desiring to introduce or amend its own provisions does not comply with
the recommendation addressed to it by the Commission, other Member States shall not
be required, in pursuance of Article 101, to amend their own provisions in order to
eliminate such distortion. If the Member State which has ignored the recommendation
of the Commission causes distortion detrimental only to itself, the provisions of
Article 101 shall not apply.

TITLE II

ECONOMIC POLICY

CHAPTER 1
CONJUNCTURAL POLICY

ARTICLE 103

1. Member States shall regard their conjunctural policies as a matter of common
concern. They shall consult each other and the Commission on the measures to be taken
in the light of the prevailing circumstances.

2. Without prejudice to any other procedures provided for in this Treaty, the Council
may, acting unanimously on a proposal from the Commission, decide upon the
measures appropriate to the situation.

3. Acting by a qualified majority on a proposal from the Commission, the Council
shall, where required, issue any directives needed to give effect to the measures decided
upon under paragraph 2.

4.  The procedures provided for in this Article shall also apply if any difficulty should
arise in the supply of certain products.

CHAPTER 2
BALANCE OF PAYMENTS

ARTICLE 104

Each Member State shall pursue the economic policy needed to ensure the equilibrium
of its overall balance of payments and to

maintain confidence in its currency, while taking care to ensure a high level of
employment and a stable level of prices.
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ARTICLE 105

1. In order to facilitate attainment of the objectives set out in Article 104, Member
States shall co-ordinate their economic policies. They shall for this purpose provide for
co-operation between their appropriate administrative departments and between their
central banks.

The Commission shall submit to the Council recommendations on how to achieve such
co-operation.

2. In order to promote co-ordination of the policies of Member States in the
monetary field to the full extent needed for the functioning of the common market, a
Monetary Committee with advisory status is hereby set up. It shall have the following
tasks:

- to keep under review the monetary and financial situation of the Member States
and of the Community and the general payments system of the Member States and
to report regularly thereon to the Council and to the Commission;

- to deliver opinions at the request of the Council or of the Commission or on its
own initiative, for submission to these institutions.

The Member States and the Commission shall each appoint two members of the

Monetary Committee.

ARTICLE 106

1.  Each Member State undertakes to authorise, in the currency of the Member State
in which the creditor or the beneficiary resides, any payments connected with the
movement of goods, services or capital, and any transfers of capital and earnings, to the
extent that the movement of goods, services, capital and persons between Member
States has been liberalised pursuant to this Treaty.

The Member States declare their readiness to undertake the liberalisation of payments
beyond the extent provided in the preceding sub-paragraph, in so far as their economic
situation in general and the state of their balance of payments in particular so permit.

2.  In so far as movements of goods, services, and capital are limited only by
restrictions on payments connected therewith, these restrictions shall be progressively
abolished by applying, mutatis mutandis, the provisions of the Chapters relating to the
abolition of quantitative restrictions, to the liberalisation of services and to the free
movement of capital.

3.  Member States undertake not to introduce between themselves any new
restrictions on transfers connected with the invisible transactions listed in Annex III to
this Treaty.

The progressive abolition of existing restrictions shall be effected in accordance with
the provisions of Articles 63 to 65, in so far as such abolition is not governed by the
provisions contained in Paragraphs 1 and 2 or by the Chapter relating to the free
movement of capital.

4.  If need be, Member States shall consult each other on the measures to be taken to
enable the payments and transfers mentioned in this Article to be effected; such
measures shall not prejudice the attainment of the objectives set out in this Chapter.

ARTICLE 107
1.  Each Member State shall treat its policy with regard to rates of exchange as a
matter of common concern.
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2. If a Member State makes an alternation in its rate of exchange which is
inconsistent with the objectives set out in Article 104 and which seriously distorts
conditions of competition, the Commission may, after consulting the Monetary
Committee, authorise other Member States to take for a strictly limited period the
necessary measures, the conditions and details of which it shall determine, in order to
counter the consequences of such alteration.

ARTICLE 108

1.  Where a Member State is in difficulties or is seriously threatened with difficulties
as regards its balance of payments either as a result of an overall disequilibrium in its
balance of payments, or as a result of the type of currency at its disposal, and where
such difficulties are liable in particular to jeopardise the functioning of the common
market or the progressive implementation of the common commercial policy, the
Commission shall immediately investigate the position of the State in question and the
action which, making use of all the means at its disposal, that State has taken or may
take in accordance with the provisions of Article 104. The Commission shall state what
measures it recommends the State concerned to take.

If the action taken by a Member State and the measures suggested by the Commission
do not prove sufficient to overcome the difficulties which have arisen or which threaten,
the Commission shall, after consulting the Monetary Committee, recommend to the
Council the granting of mutual assistance and appropriate methods therefor.

The Commission shall keep the Council regularly informed of the situation and of how
it is developing.

2. The Council, acting by a qualified majority, shall grant such mutual assistance; it
shall adopt directives or decisions laying down the conditions and details of such
assistance, which may take such forms as:

(a) a concerted approach to or within any other international organisations to which
Member States may have recourse;

(b) measures needed to avoid deflection of trade where the State which is in
difficulties maintains or reintroduces quantitative restrictions against third
countries;

(c) the granting of limited credits by other Member States, subject to their agreement.

During the transitional period, mutual assistance may also take the form of special

reductions in customs duties or enlargements of quotas in order to facilitate an increase

in imports from the State which is in difficulties, subject to the agreement of the States
by which such measures would have to be taken.

3. If the mutual assistance recommended by the Commission is not granted by the
Council or if the mutual assistance granted and the measures taken are insufficient, the
Commission shall authorise the State which is in difficulties to take protective
measures, the conditions and details of which the Commission shall determine.

Such authorisation may be revoked and such conditions and details may be changed by
the Council acting by a qualified majority.

ARTICLE 109

1.  Where a sudden crisis in the balance of payments occurs and a decision within the
meaning of Article 108(2) is not immediately taken, the Member State concerned may,
as a precaution, take the necessary protective measures. Such measures must cause the
least possible disturbance in the functioning of the common market and must not be
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wider in scope than is strictly necessary to remedy the sudden difficulties which have
arisen.

2.  The Commission and the other Member States shall be informed of such
protective measures not later than when they enter into force. The Commission may
recommend to the Council the granting of mutual assistance under Article 108.

3. After the Commission has delivered an opinion and the Monetary Committee has
been consulted, the Council may, acting by a qualified majority, decide that the State
concerned shall amend, suspend or abolish the protective measures referred to above.

CHAPTER 3
COMMERCIAL POLICY

ARTICLE 110

By establishing a customs union between themselves Member States aim to contribute,
in the common interest, to the harmonious development of world trade, the progressive
abolition of restrictions on international trade and the lowering of customs barriers.

The common commercial policy shall take into account the favourable effect which the
abolition of customs duties between Member States may have on the increase in the
competitive strength of undertakings in those States.

ARTICLE 111

The following provisions shall, without prejudice to Articles 115 and 116, apply during
the transitional period:

1.  Member States shall co-ordinate their trade relations with third countries so as to
bring about, by the end of the transitional period, the conditions needed for
implementing a common policy in the field of external trade.

The Commission shall submit to the Council proposals regarding the procedure for
common action to be followed during the transitional period and regarding the
achievement of uniformity in their commercial policies.

2.  The Commission shall submit to the Council recommendations for tariff
negotiations with third countries in respect of the common customs tarifft.

The Council shall authorise the Commission to open such negotiations.

The Commission shall conduct these negotiations in consultation with a special
committee appointed by the Council to assist the Commission in this task and within the
framework of such directives as the Council may issue to it.

3. In exercising the powers conferred upon it by this Article, the Council shall act
unanimously during the first two stages and by a qualified majority thereafter.

4.  Member States shall, in consultation with the Commission, take all necessary
measures, particularly those designed to bring about an adjustment of tariff agreements
in force with third countries, in order that the entry into force of the common customs
tariff shall not be delayed.

5. Member States shall aim at securing as high a level of uniformity as possible
between themselves as regards their liberalisation lists in relation to third countries or
groups of third countries. To this end, the Commission shall make all appropriate
recommendations to Member States.
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If Member States abolish or reduce quantitative restrictions in relation to third countries,
they shall inform the Commission beforehand and shall accord the same treatment to
other Member States.

ARTICLE 112

1.  Without prejudice to obligations undertaken by them within the framework of
other international organisations, Member States shall, before the end of the transitional
period, progressively harmonise the systems whereby they grant aid for exports to third
countries, to the extent necessary to ensure that competition between undertakings of
the Community is not distorted.

On a proposal from the Commission, the Council, shall, acting unanimously until the
end of the second stage and by a qualified majority thereafter, issue any directives
needed for this purpose.

2. The preceding provisions shall not apply to such drawback of customs duties or
charges having equivalent effect nor to such repayment of indirect taxation including
turnover taxes, excise duties and other indirect taxes as is allowed when goods are
exported from a Member State to a third country, in so far as such drawback or
repayment does not exceed the amount imposed, directly or indirectly, on the products
exported.

ARTICLE 113

1. After the transitional period has ended, the common commercial policy shall be
based on uniform principles, particularly in regard to changes in tariff rates, the
conclusion of tariff and trade agreements, the achievement of uniformity in measures of
liberalisation, export policy and measures to protect trade such as those to be taken in
case of dumping or subsidies.

2. The Commission shall submit proposals to the Council for implementing the
common commercial policy.

3. Where agreements with third countries need to be negotiated, the Commission
shall make recommendations to the Council, which shall authorise the Commission to
open the necessary negotiations.

The Commission shall conduct these negotiations in consultation with a special
committee appointed by the Council to assist the Commission in this task and within the
framework of such directives as the Council may issue to it.

4.  In exercising the powers conferred upon it by this Article, the Council shall act by
a qualified majority.

ARTICLE 114

The agreements referred to in Article 111(2) and in Article 113 shall be concluded by
the Council on behalf of the Community, acting unanimously during the first two stages
and by a qualified majority thereafter.

ARTICLE 115

In order to ensure that the execution of measures of commercial policy taken in
accordance with this Treaty by any Member State is not obstructed by deflection of
trade, or where differences between such measures lead to economic difficulties in one
or more of the Member States, the Commission shall recommend the methods for the
requisite co-operation between Member States. Failing this, the Commission shall
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authorise Member States to take the necessary protective measures, the conditions and
details of which it shall determine.

In case of urgency during the transitional period, Member States may themselves take
the necessary measures and shall notify them to the other Member States and to the
Commission, which may decide that the States concerned shall amend or abolish such
measures.

In the selection of such measures, priority shall be given to those which cause the least
disturbance to the functioning of the common market and which take into account the
need to expedite, as far as possible, the introduction of the common customs tariff.

ARTICLE 116

From the end of the transitional period onwards, Member States shall, in respect of all
matters of particular interest to the common market, proceed within the framework of
international organisations of an economic character only by common action. To this
end, the Commission shall submit to the Council, which shall act by a qualified
majority, proposals concerning the scope and implementation of such common action.
During the transitional period, Member States shall consult each other for the purpose
of concerting the action they take and adopting as far as possible a uniform attitude.

TITLE III

SOCIAL POLICY

CHAPTER 1
SOCIAL PROVISIONS

ARTICLE 117

Member States agree upon the need to promote improved working conditions and an
improved standard of living for workers, so as to make possible their harmonisation
while the improvement is being maintained.

They believe that such a development will ensue not only from the functioning of the
common market, which will favour the harmonisation of social systems, but also from
the procedures provided for in this Treaty and from the approximation of provisions laid
down by law, regulation or administrative action.

ARTICLE 118

Without prejudice to the other provisions of this Treaty and in conformity with its
general objectives, the Commission shall have the task of promoting close co-operation
between Member States in the social field, particularly in matters relating to:

- employment;

- labour law and working conditions;

- basic and advanced vocational training;

- social security;

- prevention of occupational accident, and diseases; | - occupational hygiene;

- the right of association, and collective bargaining between employers and workers.
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To this end, the Commission shall act in close contact with Member States by making
studies, delivering opinions and arranging consultations both on problems arising at
national level and on hose of concern to international organisations.

Before delivering the opinions provided for in this Article, the commission shall consult
the Economic and Social Committee.

ARTICLE 119

Each Member State shall during the first stage ensure and subsequently maintain the

application of the principle that men and women should receive equal pay for equal

work.

For the purpose of this Article, “pay” means the ordinary basic it minimum wage or

salary and any other consideration, whether n cash or in kind, which the worker

receives, directly or indirectly, in respect of his employment from his employer.

Equal pay without discrimination based on sex means:

(a) that pay for the same work at piece rates shall be calculated on the basis of the
same unit of measurement;

(b) that pay for work at time rates shall be the same for the same job.

ARTICLE 120
Member States shall endeavour to maintain the existing equivalence between paid
holiday schemes.

ARTICLE 121

The Council may, acting unanimously and after consulting the Economic and Social
Committee, assign to the Commission tasks in connection with the implementation of
common measures, particularly as regards social security for the migrant workers
referred to in Articles 48 to 51.

ARTICLE 122

The Commission shall include a separate chapter on social developments within the
Community in its annual report to the Assembly [European Parliament].

The Assembly [European Parliament] may invite the Commission to draw up reports on
any particular problems concerning social conditions.

CHAPTER 2
THE EUROPEAN SOCIAL FUND

ARTICLE 123

In order to improve employment opportunities for workers in the common market and
to contribute thereby to raising the standard of living, a European Social Fund is hereby
established in accordance with the provisions set out below; it shall have the task of
rendering the employment of workers easier and of increasing their geographical and
occupational mobility within the Community.

ARTICLE 124
The Fund shall be administered by the Commission.
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The Commission shall be assisted in this task by a Committee presided over by a
member of the Commission and composed of representatives of Governments, trade
unions and employers’ organisations.

ARTICLE 125
1.  On application by a Member State the Fund shall, within the framework of the
rules provided for in Article 127, meet 50% of the expenditure incurred after the entry
into force of this Treaty by that State or by a body governed by public law for the
purposes of:
(a) ensuring productive re-employment of workers by means of:

- vocational retraining;

- resettlement allowances;
(b) granting aid for the benefit of workers whose employment is reduced or
temporarily suspended, in whole or in part, as a result of the conversion of an
undertaking to other production, in order that they may retain the same wage level
pending their full re-employment.

2. Assistance granted by the Fund towards the cost of vocational retraining shall be

granted only if the unemployed workers could not be found employment except in a

new occupation and only if they have been in productive employment for at least six

months in the occupation for which they have been retrained.

Assistance towards resettlement allowances shall be granted only if the unemployed

workers have been caused to change their home within the Community and have been

in productive employment for at least six months in their new place of residence.

Assistance for workers in the case of the conversion of an undertaking shall be granted

only if:

(a) the workers concerned have again been fully employed in that undertaking for at
least six months;

(b) the Government concerned has submitted a plan beforehand, drawn up by the
undertaking in question, for that particular conversion and for financing it;

(¢) the Commission has given its prior approval to the conversion plan.

ARTICLE 126

When the transitional period has ended, the Council, after receiving the opinion of the

Commission and after consulting the Economic and Social Committee and the

Assembly [European Parliament], may:

(a) rule, by a qualified majority, that all qr part of the assistance referred to in Article
125 shall no longer be granted; or

(b) unanimously determine what new tasks may be entrusted to the Fund within the
framework of its terms of reference as laid down in Article 123.

ARTICLE 127

The Council shall, acting by a qualified majority on a proposal from the Commission
and after consulting the Economic and Social Committee and the Assembly [European
Parliament], lay down the provisions required to implement Articles 124 to 126; in
particular it shall determine in detail the conditions under which assistance shall be
granted by the Fund in accordance with Article 125 and the classes of undertakings
whose workers shall benefit from the assistance provided for in Article 125(1)(b).
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ARTICLE 128

The Council shall, acting on a proposal from the Commission and after consulting the
Economic and Social Committee, lay down general principles for implementing a
common vocational training policy capable of contributing to the harmonious
development both of the national economies and of the common market.

TITLE IV

THE EUROPEAN INVESTMENT BANK

ARTICLE 129

A European Investment Bank is hereby established; it shall have legal personality.

The members of the European Investment Bank shall be the Member States.

The Statute of the European Investment Bank is laid down in a Protocol annexed to this
Treaty.

ARTICLE 130

The task of the European Investment Bank shall be to contribute, by having recourse to

the capital market and utilising its own resources, to the balanced and steady

development of the common market in the interest of the Community. For this purpose
the Bank shall, operating on a non-profit-making basis, grant loans and give guarantees
which facilitate the financing of the following projects in till sectors of the economy:

(a) projects for developing less developed regions;

(b) projects for modernising or converting undertakings or for developing fresh
activities called for by the progressive establishment of the common market,
where these projects axe of such a size or nature that they cannot be entirely
financed by the various means available in the individual Member States;

(c) projects of common interest to several Member States which are of such a size or
nature that they cannot be entirely financed by the various means available in the
individual Member States.
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PART FOUR

ASSOCIATION OF THE OVERSEAS COUNTRIES AND
TERRITORIES

ARTICLE 131

The Member States agree to associate with the Community the non-European countries
and territories which have special relations with Belgium, France, Italy, the Netherlands
and the United Kingdom. These countries and territories (hereinafter called the
“countries and territories”) are listed in Annex IV to this Treaty.

The purpose of association shall be to promote the economic and social development of
the countries and territories and to establish close economic relations between them and
the Community as a whole.

In accordance with the principles set out in the Preamble to this Treaty, association shall
serve primarily to further the interests and prosperity of the inhabitants of these
countries and territories in order to lead them to the economic, social and cultural
development to which they aspire.

ARTICLE 132

Association shall have the following objectives:

1.  Member States shall apply to their trade with the countries and territories the same
treatment as they accord each other pursuant to this Treaty.

2. Each country or territory shall apply to its trade with Member States and with the
other countries and territories the same treatment as that which it applies to the
European State with which it has special relations.

3. The Member States shall contribute to the investments required for the progressive
development of these countries and territories.

4.  For investments financed by the Community, participation in tenders and supplies
shall be open on equal terms to all natural and legal persons who are nationals of a
Member State or of one of the countries and territories.

5. In relations between Member States and the countries and territories the right of
establishment of nationals and companies or firms shall be regulated in accordance with
the provisions and procedures laid down in the Chapter relating to the right of
establishment and on a non-discriminatory basis, subject to any special provisions laid
down pursuant to Article 136.

ARTICLE 133

1.  Customs duties on imports into the Member States of goods originating in the
countries and territories shall be completely abolished in conformity with the
progressive abolition of customs duties between Member States in accordance with the
provisions of this Treaty.

2. Customs duties on imports into each country or territory from Member States or
from the other countries or territories shall be progressively abolished in accordance
with the provisions of Articles 12, 13, 14, 15 and 17.
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3. The countries and territories may, however, levy customs duties which meet the
needs of their development and industrialisation or produce revenue for their budgets.
The duties referred to in the preceding sub-paragraph shall nevertheless be
progressively reduced to the level of those imposed on imports of products from the
Member State with which each country or territory has special relations. The
percentages and the timetable of the reductions provided for under this Treaty shall
apply to the difference between the duty imposed on a product coming from the
Member State which has special relations with the country or territory concerned and
the duty imposed on the same product coming from within the Community on entry into
the importing country or territory.

4.  Paragraph 2 shall not apply to countries and territories which, by reason of the
particular international obligations by which they are bound, already apply a non-
discriminatory customs tariff when this Treaty enters into force.

5. The introduction of or any change in customs duties imposed on goods imported
into the countries and territories shall not, either in law or in fact, give rise to any direct
or indirect discrimination between imports from the various Member States.

ARTICLE 134

If the level of the duties applicable to goods from a third country on entry into a country
or territory is liable, when the provisions of Article 133(1) have been applied, to cause
deflections of trade to the detriment of any Member State, the latter may request the
Commission to propose to the other Member States the measures needed to remedy the
situation.

ARTICLE 135

Subject to the provisions relating to public health, public security or public policy,
freedom of movement within Member States for workers from the countries and
territories, and within the countries and territories for workers from Member States,
shall be governed by agreements to be concluded subsequently with the unanimous
approval of Member States.

ARTICLE 136

For an initial period of five years after the entry into force of this Treaty, the details of
and procedure for the association of the countries and territories with the Community
shall be determined by an Implementing Convention annexed to this Treaty.

Before the Convention referred to in the preceding paragraph expires, the Council shall,
acting unanimously, lay down provisions for a further period, on the basis of the
experience acquired and of the principles set out in this Treaty.
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PART FIVE

INSTITUTIONS OF THE COMMUNITY

TITLE 1

PROVISIONS GOVERNING THE INSTITUTIONS

CHAPTER 1
THE INSTITUTIONS
SECTION 1
THE ASSEMBLY [EUROPEAN PARLIAMENT]

ARTICLE 137

The Assembly [European Parliament], which shall consist of representatives of the
peoples of the States brought together in the Community, shall exercise the advisory
and supervisory powers which are conferred upon it by this Treaty.

ARTICLE 138

1. The Assembly [European Parliament] shall consist of delegates who shall be
designated by the respective Parliaments from among their members in accordance with
the procedure laid down by each Member State.

2. The number of these delegates shall be as follows:

Belgium 14
Denmark 10
Germany 36
France 36
Ireland 10
Italy 36
Luxembourg 6
Netherlands 14
United Kingdom 36.

Paragraphs 1 and 2 lapsed on 17 July 1979 in accordance with Article 14 of the Act
concerning the election of the representatives of the European Parliament.

[1. The representatives in the European Parliament of the peoples of the States
brought together in the Community shall be elected by direct universal suffrage.

2. The number of representatives elected in each Member State is as follows:
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Belgium 24
Denmark 16
Germany 81
Greece 24
Spain 60
France 81
Ireland 15
Italy 81
Luxembourg 6
Netherlands 25
Portugal 24
United Kingdom 81.]

3. The Assembly [European Parliament] shall draw up proposals for elections by
direct universal suffrage in accordance with a uniform procedure in all Member States.
The Council shall, acting unanimously, lay down the appropriate provisions, which it
shall recommend to Member States for adoption in accordance with their respective
constitutional requirements.

ARTICLE 139

The Assembly [European Parliament] shall hold an annual session. It shall meet,
without requiring to be convened, on the second Tuesday in March.

The Assembly [European Parliament] may meet in extraordinary session at the request
of a majority of its members or at the request of the Council or of the Commission.

ARTICLE 140

The Assembly [European Parliament] shall elect its President and its officers from
among its members.

Members of the Commission may attend all meetings and shall, at their request, be
heard on behalf of the Commission.

The Commission shall reply orally or in writing to questions put to it by the Assembly
[European Parliament] or by its members.

The Council shall be heard by the Assembly [European Parliament] in accordance with
the conditions laid down by the Council in its rules of procedure.

ARTICLE 141

Save as otherwise provided in this Treaty, the Assembly [European Parliament] shall act
by an absolute majority of the votes cast.

The rules of procedure shall determine the quorum.

ARTICLE 142

The Assembly [European Parliament] shall adopt its rules of procedure, acting by a
majority of its members.

The proceedings of the Assembly [European Parliament] shall be published in the
manner laid down in its rules of procedure.
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ARTICLE 143
The Assembly [European Parliament] shall discuss in open session the annual general
report submitted to it by the Commission.

ARTICLE 144

If a motion of censure on the activities of the Commission is tabled before it, the
Assembly [European Parliament] shall not vote thereon until at least three days after the
motion has been tabled and only by open vote.

If the motion of censure is carried by a two-thirds majority of the votes cast,
representing a majority of the members of the Assembly [European Parliament], the
members of the Commission shall resign as a body. They shall continue to deal with
current business until they are replaced in accordance with Article 158.

SECTION 2
THE COUNCIL

ARTICLE 145

To ensure that the objectives set out in this Treaty are attained, the Council shall, in
accordance with the provisions of this Treaty:

- ensure co-ordination of the general economic policies of the Member States;

- have power to take decisions.

ARTICLE 146
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Article 2.

[The Council shall consist of representatives of the Member States. Each Government
shall delegate to it one of its members.

The office of President shall be held for a term of six months by each member of the
Council in turn, in the following order of Member States:

- For a first cycle of six years: Belgium, Denmark, Germany, Greece, Spain, France,
Ireland, Luxembourg, Netherlands, Portugal, United Kingdom.

- for the following cycle of six years: Denmark, Belgium, Greece, Germany,
France, Spain, Italy, Ireland, Netherlands, Luxembourg, United Kingdom, Portugal.]

ARTICLE 147
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Article 3.

[The Council shall meet when convened by its President on his own initiative or at the
request of one of its members or of the Commission. ]

ARTICLE 148
1.  Save as otherwise provided in this Treaty, the Council shall act by a majority of its
members.

2. Where the Council is required to act by a qualified majority, the votes of its
members shall be weighted as follows:
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Belgium 5
Denmark 3
Germany 10
Greece 5
Spain 8
France 10
Ireland 3
Italy 10
Luxembourg 2
Netherlands 5
Portugal 5
United Kingdom 10.

For their adoption, acts of the Council shall require at least:

- forty-one [fifty-four] votes in favour where this Treaty requires them to be adopted
on a proposal from the Commission,

- forty-one [fifty-four] votes in favour, cast by at least six members, in other cases.

3.  Abstentions by members present in person or represented shall not prevent the
adoption by the Council of acts which require unanimity.

ARTICLE 149

Where, in pursuance of this Treaty, the Council acts on a proposal from the
Commission, unanimity shall be required for an act constituting an amendment to that
proposal.

As long as the Council has not acted, the Commission may alter its original proposal, in
particular where the Assembly [European Parliament] has been consulted on that
proposal.

ARTICLE 150
Where a vote is taken, any member of the Council may also act on behalf of not more
than one other member.

ARTICLE 151
Repealed by Article 7 of the Merger Treaty,; see Merger Treaty, Articles 4 and 5.

[The Council shall adopt its rules of procedure. ]

ARTICLE 152

The Council may request the Commission to undertake any studies which the Council
considers desirable for the attainment of the common objectives, and to submit to it any
appropriate proposals.

ARTICLE 153
The Council shall, after receiving an opinion from the Commission, determine the rules
governing the committees provided for in this Treaty.
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ARTICLE 154
Repealed by Article 7 of the Merger Treaty, see Merger Treaty, Articles 4 and 5.

[The Council shall, acting by a qualified majority, determine the salaries, allowances
and pensions of the President and members of the Commission, and of the President,
Judges, Advocates-General and Registrar of the Court of Justice. It shall also, again by
qualified majority, determine any payment to be made instead of remuneration. ]

SECTION 3
THE COMMISSION

ARTICLE 155

In order to ensure the proper functioning and development of the common market, the

Commission shall:

- ensure that the provisions of this Treaty and the measures taken by the institutions
pursuant thereto are applied;

- formulate recommendations or deliver opinions on matters dealt with in this
Treaty, if it expressly so provides or if the Commission considers it necessary;

- have its own power of decision and participate in the shaping of measures taken
by the Council and by the Assembly [European Parliament] in the manner
provided for in this Treaty;

- exercise the powers conferred on it by the Council for the implementation of the
rules laid down by the latter.

ARTICLES 156 to 163
Repealed by Article 19 of the Merger Treaty; see Merger Treaty, Articles 10 to 18.

ARTICLE 156
[Article repealed by Article 19 of the Merger Treaty]

[See Article 18 of the Merger Treaty, which reads as follows:

The Commission shall publish annually, not later than one month before the opening of
the session of the European Parliament, a general report on the activities of the
Communities.]

ARTICLE 157
[Article repealed by Article 19 of the Merger Treaty)

[See Article 10 of the Merger Treaty, which reads as follows:

1. The Commission shall consist of seventeen members, who shall be chosen on the
grounds of their general competence and whose independence is beyond doubt.

The number of members of the Commission may be altered by the Council, acting
unanimously.

Only nationals of Member States may be members of the Commission.

The Commission must include at least one national of each of the Member States, but
may not include more than two members having the nationality of the same State.
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2. The members of the Commission shall, in the general interest of the Communities,
be completely independent in the performance of their duties.

In the performance of these duties, they shall neither seek nor take instructions from any
Government or from any other body.

They shall refrain from any action incompatible with their duties.

Each Member State undertakes to respect this principle and not to seek to influence the
members of the Commission in the performance of their tasks.

The members of the Commission may not, during their term of office, engage in any
other occupation, whether gainful or not. When entering upon their duties they shall
give a solemn undertaking that, both during and after their term of office, they will
respect the obligations arising therefrom and in particular their duty to behave with
integrity and discretion as regards the acceptance, after they have ceased to hold office,
of certain appointments or benefits. In the event of any breach of these obligations, the
Court of Justice may, on application by the Council or the Commission, rule that the
member concerned be, according to the circumstances, either compulsorily retired in
accordance with the provisions of Article 13 or deprived of his right to a pension or
other benefits in its stead.]

ARTICLE 158
[Article repealed by Article 19 of the Merger Treaty]

[See Article 11 of the Merger Treaty, which reads as follows:

The members of the Commission shall be appointed by common accord of the
Governments of the Member States.
Their term of office shall be four years. It shall be renewable.]

ARTICLE 159
[Article repealed by Article 19 of the Merger Treaty)

[See Article 72 of the Merger Treaty, which reads as follows:

Apart from normal replacement, or death, the duties of a member of the Commission
shall end when he resigns or is compulsorily retired.

The vacancy thus caused shall be filled for the remainder of the member’s term of
office. The Council may, acting unanimously, decide that such a vacancy need not be
filled.

Save in the case of compulsory retirement under the provisions of Article 13 [of the
Merger Treaty], members of the Commission shall remain in office until they have been
replaced.]

ARTICLE 160
[Article repealed by Article 19 of the Merger Treaty]

[See Article 13 of the Merger Treaty, which reads as follows:

If any member of the Commission no longer fulfils the conditions required for the
performance of his duties or if he has been guilty of serious misconduct, the Court of
Justice may, on application by the Council or the Commission, compulsorily retire him.]
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ARTICLE 161
[Article repealed by Article 19 of the Merger Treaty)

[See Article 14 of the Merger Treaty, which reads as follows:

The President and the six Vice-Presidents of the Commission shall be appointed from
among its members for a term of two years in accordance with the same procedure as
that laid down for the appointment of members of the Commission. Their appointments
may be renewed.

The Council, acting unanimously, may amend the provisions concerning Vice-
Presidents.

Save where the entire Commission is replaced, such appointments shall be made after
the Commission has been consulted.

In the event of retirement or death, the President and the Vice-Presidents shall be
replaced for the remainder of their term of office in accordance with the preceding
provisions. ]

ARTICLE 162
[Article repealed by Article 79 of the Merger Treaty)

[See Articles 15 and 16 of the Merger Treaty, which read as follows:

Article 15:
The Council and the Commission shall consult each other and shall settle by common
accord their methods of cooperation.

Article 16:

The Commission shall adopt its rules of procedure so as to ensure that both it and its
departments operate in accordance with the provisions of the Treaties establishing the
European Coal and Ste Community, the European Economic Community and the
European Atomic Energy Community, and of this Treaty. It shall ensure that these rules
are published.]

ARTICLE 163
[Article repealed by Article 19 of the Merger Treaty]

[See Article 17 of the Merger Treaty, which reads as follows:

The Commission shall act by a majority of the number of members provided for in
Article 10.

A meeting of the Commission shall be valid only if the number of members laid down
in its rules of procedure is present.]

Section 4
The Court of Justice

ARTICLE 164
The Court of Justice shall ensure that in the interpretation and application of this Treaty
the law is observed.

ARTICLE 165
The Court of Justice shall consist of nine [thirteen] Judges.
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The Court of Justice shall sit in plenary session. It may, however, form chambers, each
consisting of three or five Judges, either to undertake certain preparatory inquiries or to
adjudicate on particular categories of cases in accordance with rules laid down for these
purposes.

Whenever the Court of Justice hears cases brought before it by a Member State or by
one of the institutions of the Community or has to give preliminary rulings on questions
submitted to it pursuant to Article 177, it shall sit in plenary session.

Should the Court of Justice so request, the Council may, acting unanimously, increase
the number of Judges and make the necessary adjustments to the second and third
paragraphs of this Article and to the second paragraph of Article 167.

ARTICLE 166

The Court of Justice shall be assisted by four Advocates-General.

It shall be the duty of the Advocate-General, acting with complete impartiality and
independence, to make, in open court, reasoned submissions on cases brought before the
Court of Justice, in order to assist the Court in the performance of the task assigned to it
in Article 164.

Should the Court of Justice so request, the Council may, acting unanimously, increase
the number of Advocates-General and make the necessary adjustments to the third
paragraph of Article 167.

ARTICLE 167

The Judges and Advocates-General shall be chosen from persons whose independence
is beyond doubt and who possess the qualifications required for appointment to the
highest judicial offices in their respective countries or who are jurisconsults of
recognised competence; they shall be appointed by common accord of the Governments
of the Member States for a term of six years.

Every three years there shall be a partial replacement of the Judges. Five [seven] and
four [six] Judges shall be replaced alternately.

Every three years there shall be a partial replacement of the Advocates-General. Two
[three] Advocates-General shall be replaced on each occasion.

Retiring Judges and Advocates-General shall be eligible for reappointment.

The Judges shall elect the President of the Court of Justice from among their number for
a term of three years. He may be re-elected.

ARTICLE 168
The Court of Justice shall appoint its Registrar and lay down the rules governing his
service.

ARTICLE 169

If the Commission considers that a Member State has failed to fulfil an obligation under
this Treaty, it shall deliver a reasoned opinion on the matter after giving the State
concerned the opportunity to submit its observations.

If the State concerned does not comply with the opinion within the period laid down by
the Commission, the latter may bring the matter before the Court of Justice.

ARTICLE 170
A Member State which considers that another Member State has failed to fulfil an
obligation under this Treaty may bring the matter before the Court of Justice.
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Before a Member State brings an action against another Member State for an alleged
infringement of an obligation under this Treaty, it shall bring the matter before the
Commission.

The Commission shall deliver a reasoned opinion after each of the States concerned has
been given the opportunity to submit its own case and its observations on the other
party’s case both orally and in writing.

If the Commission has not delivered an opinion within three months of the date on
which the matter was brought before it, the absence of such opinion shall not prevent
the matter from being brought before the Court of Justice.

ARTICLE 171

If the Court of Justice finds that a Member State has tailed to fulfil an obligation under
this Treaty, the State shall be required to take the necessary measures to comply with
the judgement of the Court of Justice.

ARTICLE 172

Regulations made by the Council pursuant to the provisions of this Treaty may give the
Court of Justice unlimited jurisdiction in regard to the penalties provided for in such
regulations.

ARTICLE 173

The Court of Justice shall review the legality of acts of the Council and the Commission
other than recommendations or opinions. It shall for this purpose have jurisdiction in
actions brought by a Member State, the Council or the Commission on grounds of lack
of competence, infringement of an essential procedural requirement, infringement of
this Treaty or of any rule of law relating to its application, or misuse of powers.

Any natural or legal person may, under the same conditions, institute proceedings
against a decision addressed to that person or against a decision which, although in the
form of a regulation or a decision addressed to another person, is of direct and
individual concern to the former.

The proceedings provided for in this Article shall be instituted within two months of the
publication of the measure, or of its notification to the plaintiff, or, in the absence
thereof, of the day on which it came to the knowledge of the latter, as the case may be.

ARTICLE 174

If the action is well founded, the Court of Justice shall declare the act concerned to be
void.

In the case of a regulation, however, the Court of Justice shall, if it considers this
necessary, state which of the effects of the regulation which it has declared void shall be
considered as definitive.

ARTICLE 175

Should the Council or the Commission, in infringement of this Treaty, fail to act, the
Member States and the other institutions of the Community may bring an action before
the Court of Justice to have the infringement established.

The action shall be admissible only if the institution concerned has first been called
upon to act. If, within two months of being so called upon, the institution concerned has
not defined its position, the action may be brought within a further period of two
months.
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Any natural or legal person may, under the conditions laid down in the preceding
paragraphs, complain to the Court of Justice that an institution of the Community has
failed to address to that person any act other than a recommendation or an opinion.

ARTICLE 176

The institution whose act has been declared void or whose failure to act has been
declared contrary to this Treaty shall be required to take the necessary measures to
comply with the judgement of the Court of Justice.

This obligation shall not affect any obligation which may result from the application of
the second paragraph of Article 215.

ARTICLE 177

The Court of Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of this Treaty;

(b) the validity and interpretation of acts of the institutions of the Community;

(c) the interpretation of the statutes of bodies established by an act of the Council,
where those statutes so provide.

Where such a question is raised before any court or tribunal of a Member State, that
court or tribunal may, if it considers that a decision on the question is necessary to
enable it to give judgement, request the Court of Justice to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a
Member State, against whose decisions there is no judicial remedy under national law,
that court or tribunal shall bring the matter before the Court of Justice.

ARTICLE 178
The Court of Justice shall have jurisdiction in disputes relating to compensation for
damage provided for in the second paragraph of Article 215.

ARTICLE 179

The Court of Justice shall have jurisdiction in any dispute between the Community and
its servants within the Limits and under the conditions laid down in the Staff
Regulations or the Conditions of Employment.

ARTICLE 180

The Court of Justice shall, within the limits hereinafter laid down, have jurisdiction in

disputes concerning:

(a) the fulfilment by Member States of obligations under the Statute of the European
Investment Bank. In this connection, the Board of Directors of the Bank shall
enjoy the powers conferred upon the Commission by Article 169;

(b) measures adopted by the Board of Governors of the Bank. In this connection, any
Member State, the Commission or the Board of Directors of the Bank may
institute proceedings under the conditions laid down in Article 173;

(c) measures adopted by the Board of Directors of the Bank. Proceedings against such
measures may be instituted only by Member States or by the Commission, under
the conditions laid down in Article 173, and solely on the grounds of non-
compliance with the procedure provided for in Article 21(2), (5), (6) and (7) of the
Statute of the Bank.
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ARTICLE 181

The Court of Justice shall have jurisdiction to give judgement pursuant to any
arbitration clause contained in a contract concluded by or on behalf of the Community,
whether that contract be governed by public or private law.

ARTICLE 182

The Court of Justice shall have jurisdiction in any dispute between Member States
which relates to the subject matter of this Treaty if the dispute is submitted to it under a
special agreement between the parties.

ARTICLE 183

Save where jurisdiction is conferred on the Court of Justice by this Treaty, disputes to
which the Community is a party shall not on that ground be excluded from the
jurisdiction of the courts or tribunals of the Member States.

ARTICLE 184

Notwithstanding the expiry of the period laid down in the third paragraph of Article
173, any party may, in proceedings in which a regulation of the Council or of the
Commission is in issue, plead the grounds specified in the first paragraph of Article
173, in order to invoke before the Court of Justice the inapplicability of that regulation.

ARTICLE 185

Actions brought before the Court of Justice shall not have suspensory effect. The Court
of Justice may, however, if it considers that circumstances so require, order that
application of the contested act be suspended.

ARTICLE 186
The Court of Justice may in any cases before it prescribe any necessary interim
measures.

ARTICLE 187
The judgements of the Court of Justice shall be enforceable under the conditions laid
down in Article 192.

ARTICLE 188

The Statute of the Court of Justice is laid down in a separate Protocol.

The Court of Justice shall adopt its rules of procedure. These shall require the
unanimous approval of the Council.

CHAPTER 2
PROVISIONS COMMON TO SEVERAL INSTITUTIONS

ARTICLE 189

In order to carry out their task the Council and the Commission shall, in accordance
with the provisions of this Treaty, make regulations, issue directives, take decisions,
make recommendations or deliver opinions.

A regulation shall have general application. It shall be binding in its entirety and
directly applicable in all Member States.
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A directive shall be binding, as to the result to be achieved, upon each Member State to
which it is addressed, but shall leave to the national authorities the choice of form and
methods.

A decision shall be binding in its entirety upon those to whom it is addressed.
Recommendations and opinions shall have no binding force.

ARTICLE 190

Regulations, directives and decisions of the Council and of the Commission shall state
the reasons on which they are based and shall refer to any proposals or opinions which
were required to be obtained pursuant to this Treaty.

ARTICLE 191

Regulations shall be published in the Official Journal of the Community. They shall
enter into force on the date specified in them or, in the absence thereof, on the twentieth
day following their publication.

Directives and decisions shall be notified to those to whom they are addressed and shall
take effect upon such notification.

ARTICLE 192

Decisions of the Council or of the Commission which impose a pecuniary obligation on
persons other than States shall be enforceable.

Enforcement shall be governed by the rules of civil procedure in force in the State in the
territory of which it is carried out. The order for its enforcement shall be appended to
the decision, without other formality than verification of the authenticity of the decision,
by the national authority which the Government of each Member State shall designate
for this purpose and shall make known to the Commission and to the Court of Justice.
When these formalities have been completed on application by the party concerned, the
latter may proceed to enforcement in accordance with the national law, by bringing the
matter directly before the competent authority.

Enforcement may be suspended only by a decision of the Court of Justice. However, the
courts of the country concerned shall have jurisdiction over complaints that enforcement
is being carried out in an irregular manner.

CHAPTER 3
THE ECONOMIC AND SOCIAL COMMITTEE

ARTICLE 193

An Economic and Social Committee is hereby established. It shall have advisory status.
The Committee shall consist of representatives of the various categories of economic
and social activity, in particular, representatives of producers, farmers, carriers, workers,
dealers, craftsmen, professional occupations and representatives of the general public.



60

ARTICLE 194
The number of members of the Committee shall be as follows:

Belgium 12
Denmark 9
Germany 24
Greece 12
Spain 21
France 24
Ireland 9
Italy 24
Luxembourg 6
Netherlands 12
Portugal 12
United Kingdom 24.

The members of the Committee shall be appointed by the Council, acting unanimously,
for four years. Their appointments shall be renewable.

The members of the Committee shall be appointed in their personal capacity and may
not be bound by any mandatory instructions.

ARTICLE 195

1. For the appointment of the members of the Committee, each. Member State shall
provide the Council with a list containing twice as many candidates as there are seats
allotted to its nationals.

The composition of the Committee shall take account of the need to ensure adequate
representation of the various categories of economic and social activity.

2. The Council shall consult the Commission. It may obtain the opinion of European
bodies which are representative of the various economic and social sectors to which the
activities of the Community are of concern.

ARTICLE 196

The Committee shall elect its chairman and officers from among its members for a term
of two years.

It shall adopt its rules of procedure and shall submit them to the Council for its
approval, which must be unanimous.

The Committee shall be convened by its chairman at the request of the Council or of the
Commission.

ARTICLE 197

The Committee shall include specialised sections for the principal fields covered by this
Treaty.

In particular, it shall contain an agricultural section and a transport section, which are
the subject of special provisions in the Titles relating to agriculture and transport.

These specialised sections shall operate within the general terms of reference of the
Committee. They may not be consulted independently of the Committee.
Sub-committees may also established within the Committee to prepare, on specific
questions or in specific fields, draft opinions to be submitted to the Committee for its
consideration.
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The rules of procedure shall lay down the methods of composition and the terms of
reference of the specialised sections and of the subcommittees.

ARTICLE 198

The Committee must be consulted by the Council or by the Commission where this
Treaty so provides. The Committee may be consulted by these institutions in all cases in
which they consider it appropriate.

The Council or the Commission shall, if it considers it necessary, set the Committee, for
the submission of its opinion, a time limit which may not be less than ten days from the
date which the chairman receives notification to this affect. Upon expiry of the time
limit, the absence of an opinion shall not prevent further action.

The opinion of the Committee and that of the specialised section, together with a record
of the proceedings, shall be forwarded to the Council and to the Commission.

TITLE 1I

FINANCIAL PROVISIONS

ARTICLE 199

All items of revenue and expenditure of the Community, including those relating to the
European Social Fund, shall be included in estimates to be drawn up for each financial
year and shall be shown in the budget.

The revenue and expenditure shown in the budget shall be in balance.

ARTICLE 200
1.  The budget revenue shall include, irrespective of any other revenue, financial
contributions of Member States on the following scale:

Netherlands 7.9
Germany 28
France 28
Italy 28
Luxembourg 0.2
Netherlands 7.9

2. The financial contributions of Member States to cover the expenditure of the
European Social Fund, however shall be determined on the following scale:

Belgium 8.8
Germany 32
France 32
Italy 20
Luxembourg 0.2

Netherlands 7
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3. The scales may be modified by the Council, acting unanimously.

ARTICLE 201

The Commission shall examine the conditions under which the financial contributions
of Member States provided for in Article 200 could be replaced by the Community’s
own resources, in particular by revenue accruing from the common customs tariff when
it has been finally introduced.

To this end, the Commission shall submit proposals to the Council.

After consulting the Assembly [European Parliament] on these proposals the Council
may, acting unanimously, lay down the appropriate provisions, which it shall
recommend to the Member States for adoption in accordance with their respective
constitutional requirements.

ARTICLE 202

The expenditure shown in the budget shall be authorised for one financial year, unless
the regulations made pursuant to Article 209 provide otherwise.

In accordance with conditions to be laid down pursuant to Article 209, any
appropriations, other than those relating to staff expenditure, that are unexpended at the
end of the financial year may be carried forward to the next financial year only.
Appropriations shall be classified under different chapters grouping items of
expenditure according to their nature or purpose and subdivided, as far as may be
necessary, in accordance with the regulations made pursuant to Article 209.

The expenditure of the Assembly [European Parliament], the Council, the Commission
and the Court of Justice shall be set out in separate parts of the budget, without
prejudice to special arrangements for certain common items of expenditure.

ARTICLE 203
1.  The financial year shall run from 1 January to 31 December.

2. Each institution of the Community shall, before 1 July, draw up estimates of its
expenditure. The Commission shall consolidate these estimates in a preliminary draft
budget. It shall attach thereto an opinion which may contain different estimates.

The preliminary draft budget shall contain an estimate of revenue and an estimate of
expenditure.

3. The Commission shall place the preliminary draft budget before the Council not
later than 1 September of the year preceding that in which the budget is to be
implemented.

The Council shall consult the Commission and, where appropriate, the other institutions
concerned whenever it intends to depart from the preliminary draft budget.

The Council shall, acting by a qualified majority, establish the draft budget and forward
it to the Assembly [European Parliament].

4.  The draft budget shall be placed before the Assembly [European Parliament] not
later than 5 October of the year preceding that in which the budget is to be
implemented.

The Assembly [European Parliament] shall have the right to amend the draft budget,
acting by a majority of its members, and to propose to the Council, acting by an
absolute majority of the votes cast, modifications to the draft budget relating to
expenditure necessarily resulting from this Treaty or from acts adopted in accordance
therewith.
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If, within forty-five days of the draft budget being placed before it, the Assembly
[European Parliament] has given its approval, the budget shall stand as finally adopted.
If within this period the Assembly [European Parliament] has not amended the draft
budget nor proposed any modifications thereto, the budget shall be deemed to be finally
adopted.

If within this period the Assembly [European Parliament] has adopted amendments or
proposed modifications, the draft budget together with the amendments or proposed
modifications shall be forwarded to the Council.

5. After discussing the draft budget with the Commission and, where appropriate,
with the other institutions concerned, the Council may, acting by a qualified majority,
modify any of the amendments adopted by the Assembly [European Parliament] and
shall pronounce, also by a qualified majority, on the modifications proposed by the
latter. The draft budget shall be modified on the basis of the proposed modifications
accepted by the Council.

If, within fifteen days of the draft budget being placed before it, the Council has not
modified any of the amendments adopted by the Assembly [European Parliament] and
has accepted the modifications proposed by the latter, the budget shall be deemed to be
finally adopted. The Council shall inform the Assembly [European Parliament] that it
has not modified any of the amendments and has accepted the proposed modifications.
If within this period the Council has modified one or more of the amendments adopted
by the Assembly [European Parliament] or has not accepted the modifications proposed
by the latter, the draft budget shall again be forwarded to the Assembly [European
Parliament]. The Council shall inform the Assembly [European Parliament] of the
results of its deliberations.

6.  Within fifteen days of the draft budget being placed before it, the Assembly
[European Parliament], which shall have been notified of the action taken on its
proposed modifications, shall act, by a majority of its members and three fifths of the
votes cast, on the modifications to its amendments made by the Council, and shall adopt
the budget accordingly. If within this period the Assembly [European Parliament] has
not acted, the budget shall be deemed to be finally adopted.

7. When the procedure provided for in this Article has been completed, the President
of the Assembly [European Parliament] shall declare that the budget has been finally
adopted.

8. A maximum rate of increase in relation to the expenditure of the same type to be
incurred during the current year shall be fixed annually for the total expenditure other
than that necessarily resulting from this Treaty or from acts adopted in accordance
therewith.

The Commission shall, after consulting the Conjunctural Policy Committee and the
Budgetary Policy Committee, declare what this maximum rate is as it results from:

- the trend, in terms of volume, of the gross national product within the Community;
- the average variation in the budgets of the Member States;

and

- the trend of the cost of living during the preceding financial year.

The maximum rate shall be communicated, before 1 May, to all the institutions of the
Community. The latter shall be required to conform to this during the budgetary
procedure, subject to the provisions of the fourth and fifth subparagraphs of this
paragraph.
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If, in respect of expenditure other than that necessarily resulting from this Treaty or
from acts adopted in accordance therewith, the actual rate of increase in the draft budget
established by the Council is over half the maximum rate, the Assembly [European
Parliament] may, exercising its right of amendment, further increase the total amount of
that expenditure to a limit not exceeding half the maximum rate.

Where, in exceptional cases, the Assembly [European Parliament], the Council or the
Commission considers that the activities of the Communities require that the rate
determined according to the procedure laid down in this paragraph should be exceeded,
another rate may be fixed by agreement between the Council, acting by a qualified
majority, and the Assembly [European Parliament], acting by a majority of its members
and three fifths of the votes cast.

9.  Each institution shall exercise the powers conferred upon it by this Article, with
due regard for the provisions of this Treaty and for acts adopted in accordance
therewith, in particular those relating to the Communities’ own resources and to the
balance between revenue and expenditure.

Amended by:

Article 12 of the Treaty amending Certain Financial Provisions, 22 July 1975
ARTICLE 203

1.  The financial year shall run from 1 January to 31 December.

2. Each institution of the Community shall, before 1 July, draw up estimates of its
expenditure. The Commission shall consolidate these estimates in a preliminary draft
budget. It shall attach thereto an opinion which may contain different estimates.

The preliminary draft budget shall contain an estimate of revenue and an estimate of
expenditure.

3. The Commission shall place the preliminary draft budget before the Council not
later than 1 September of the year preceding that in which the budget is to be
implemented.

The Council shall consult the Commission and, where appropriate, the other institutions
concerned whenever it intends to depart from the preliminary draft budget.

The Council, acting by a qualified majority, shall establish the draft budget and forward
it to the European Parliament.

4.  The draft budget shall be placed before the European Parliament not later than
5 October of the year preceding that in which the budget is to be implemented.

The European Parliament shall have the right to amend the draft budget, acting by a
majority of its members, and to propose to the Council, acting by an absolute majority
of the votes cast, modifications to the draft budget relating to expenditure necessarily
resulting from this Treaty or from acts adopted in accordance therewith.

If, within 45 days of the draft budget being placed before it, the European Parliament
has given its approval, the budget shall stand as finally adopted. If within this period the
European Parliament has not amended the draft budget nor proposed any modifications
thereto, the budget shall be deemed to be finally adopted.

If within this period the European Parliament has adopted amendments or proposed
modifications, the draft budget together with the amendments or proposed modifications
shall be forwarded to, the Council.

5. After discussing the draft budget with the Commission and, where appropriate,
with the other institutions concerned, the Council shall act under the following
conditions:
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(a) The Council may, acting by a qualified majority, modify any of the amendments
adopted by the European Parliament;
(b) With regard to the proposed modifications:

- where a modification proposed by the European Parliament does not have
the effect of increasing the total amount of the expenditure of an institution,
owing in particular to the fact that the increase in expenditure which it would
involve would be expressly compensated by one or more proposed
modifications correspondingly reducing expenditure, the Council may,
acting by a qualified majority, reject the proposed modification. In the
absence of a decision to reject it, the proposed modification shall stand as
accepted;

- where a modification proposed by the European Parliament has the effect of
increasing the total amount of the expenditure of an institution, the Council
may, acting by a qualified majority, accept this proposed modification. In the
absence of a decision to accept it, the proposed modification shall stand as
rejected;

- where, in pursuance of one of the two preceding subparagraphs, the Council
has rejected a proposed modification, it may, acting by a qualified majority,
either retain the amount shown in the draft budget or fix another amount.

The draft budget shall be modified on the basis of the proposed modifications accepted
by the Council.

If within 15 days of the draft being placed before it, the Council has not modified any of
the amendments adopted by the European Parliament and if the modifications proposed
by the latter have been accepted, the budget shall be deemed to be finally adopted. The
Council shall inform the European Parliament that it has not modified any of the
amendments and that the proposed modifications have been accepted.

If within this period the Council has modified one or more of the amendments adopted
by the European Parliament or if the modifications proposed by the latter have been
rejected or modified, the modified draft budget shall again be forwarded to the
European Parliament. The Council shall inform the European Parliament of the results
of its deliberations.

6. Within 15 days of the draft budget being placed before it, the European
Parliament, which shall have been notified of the action taken on its proposed
modifications, may, acting by a majority of its members and three-fifths of the votes
cast, amend or reject the modifications to its amendments made by the Council and shall
adopt the budget accordingly. If within this period the European Parliament has not
acted, the budget shall be deemed to be finally adopted.

7. When the procedure provided for in this Article has been completed, the President
of the European Parliament shall declare that the budget has been finally adopted.

8.  However, the European Parliament, acting by a majority of its members and two-
thirds of the votes cast, may, if there are important reasons, reject the draft budget and
ask for a new draft to be submitted to it.

9. A maximum rate of increase in relation to the expenditure of the same type to be
incurred during the current year shall be fixed annually for the total expenditure other
than that necessarily resulting from this Treaty or from acts adopted in accordance
therewith.

The Commission shall, after consulting the Economic Policy Committee, declare what
this maximum rate is as it results from:
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- the trend, in terms of volume, of the gross. national product within the
Community;

- the average variation in the budgets of the Member States;

and

- the trend of the cost of living during the preceding financial year.

The maximum rate shall be communicated, before 1 May, to all the institutions of the

Community. The latter shall be required to conform to this during the budgetary

procedure, subject to the provisions of the fourth and fifth subparagraphs of this

paragraph.

If, in respect of expenditure other than that necessarily resulting from this Treaty or

from acts adopted in accordance therewith, the actual rate of increase in the draft

budget, established by the Council is over half the maximum rate, the European

Parliament may, exercising its right of amendment, further increase the total amount of

that expenditure to a limit not exceeding half the maximum rate.

Where the European Parliament, the Council or the Commission consider that the

activities of the Communities require that the rate determined according to the

procedure laid down in this paragraph should be exceeded, another rate may be fixed by

agreement between the Council, acting by a qualified majority, and the European

Parliament, acting by a majority of its members and three-fifths of the votes cast.

10. Each institution shall exercise the powers conferred upon it by this Article, with
due regard for the provisions of the Treaty and for acts adopted in accordance therewith,
in particular those relating to the Communities’ own resources and to the balance
between revenue and expenditure.

ARTICLE 203 a
By way of derogation from the provisions of Article 203, the following provisions shall
apply to budgets for financial years preceding the financial year 1975:

1.  The financial year shall run from 1 January to 31 December.

2. Each institution of the Community shall, before 1 July, draw up estimates of its
expenditure. The Commission shall consolidate these estimates in a preliminary draft
budget. It shall attach thereto an opinion which may contain different estimates.

The preliminary draft budget shall contain an estimate of revenue and an estimate of
expenditure.

3. The Commission shall place the preliminary draft budget before the Council not
later than 1 September of the year preceding that in which the budget is to be
implemented.

The Council shall consult the Commission and, where appropriate, the other institutions
concerned whenever it intends to depart from the preliminary draft budget.

The Council shall, acting by a qualified majority, establish the draft budget and forward
it to the Assembly [European Parliament].

4.  The draft budget shall be placed before the Assembly [European Parliament] not
later than 5 October of the year preceding that in which the budget is to be
implemented.

The Assembly [European Parliament] shall have the right to propose to the Council
modifications to the draft budget.

If, within forty-five days of the draft budget being placed before it, the Assembly
[European Parliament] has given its approval or has not proposed any modifications to
the draft budget, the budget shall be deemed to be finally adopted.



67

If within this period the Assembly [European Parliament] has proposed modifications,
the draft budget together with the proposed modifications shall be forwarded to the
Council.

5. The Council shall, after discussing the draft budget with the Commission and,
where appropriate, with the other institutions concerned, adopt the budget, within thirty
days of the draft budget being placed before it, under the following conditions.

Where a modification proposed by the Assembly [European Parliament] does not have
the effect of increasing the total amount of the expenditure of an institution, owing in
particular to the fact that the increase in expenditure which it would involve would be
expressly compensated by one or more proposed modifications correspondingly
reducing expenditure, the Council may, acting by a qualified majority, reject the
proposed modification. In the absence of a decision to reject it, the proposed
modification shall stand as accepted.

Where a modification proposed by the Assembly [European Parliament] has the effect
of increasing the total amount of the expenditure of an institution, the Council must act
by a qualified majority in accepting the proposed modification.

Where, in pursuance of the second or third subparagraph of this paragraph, the Council
has rejected or has not accepted a proposed modification, it may, acting by a qualified
majority, either retain the amount shown in the draft budget or fix another amount.

6.  When the procedure provided for in this Article has been completed, the President
of the Council shall declare that the budget has been finally adopted.

7. Each institution shall exercise the powers conferred upon it by this Article, with
due regard for the provisions of this Treaty and for acts adopted in accordance
therewith, in particular those relating to the Communities’ own resources and to the
balance between revenue and expenditure.”

ARTICLE 204

If, at the beginning of a financial year, the budget has not yet been voted, a sum
equivalent to not more than one twelfth of the budget appropriations for the preceding
financial year may be spent each month in respect of any chapter or other subdivision of
the budget in accordance with the provisions of the regulations made pursuant to Article
209; this arrangement shall not, however, have the effect of placing at the disposal of
the Commission appropriations in excess of one twelfth of those provided for in the
draft budget in course of preparation.

The Council may, acting by a qualified majority, provided that the other conditions laid
down in the first paragraph are observed, authorise expenditure in excess of one twelfth.
Member States shall pay every month, on a provisional basis and in accordance with the
scales laid down for the preceding financial year, the amounts necessary to ensure
application of this Article.

Amended by:

Article 13 of the Treaty amending Certain Financial Provisions, 22 July 1975:
ARTICLE 204

If at the beginning of a financial year, the budget has not yet been voted, a sum
equivalent to not more than one-twelfth of the budget appropriations for the preceding
financial year may be spent each month in respect of any chapter or other subdivision of
the budget in accordance with the provisions of the Regulations made pursuant to
Article 209; this arrangement shall not, however, have the effect of placing at the
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disposal of the Commission appropriations in excess of one-twelfth of those provided
for in the draft budget in course of preparation.

The Council may, acting by a qualified majority, provided that the other conditions laid
down in the first subparagraph are observed, authorize expenditure in excess of one-
twelfth.

If the decision relates to expenditure which does not necessarily result from this Treaty
or from acts adopted in accordance therewith, the Council shall forward it immediately
to the European Parliament; within 30 days the European Parliament, acting by a
majority of its members and three-fifths of the votes cast, may adopt a different decision
on the expenditure in excess of the one-twelfth referred to in the first subparagraph.
‘Ibis part of the decision of the Council shall be suspended until the European
Parliament has taken its decision. If within the said period the European Parliament has
not taken a decision which differs from the decision of the Council, the latter shall be
deemed to be finally adopted.

The decisions referred to in the second and third subparagraphs shall lay down the
necessary measures relating to resources to ensure application of this Article.

ARTICLE 205

The Commission shall implement the budget, in accordance with the provisions of the
regulations made pursuant to Article 209, on its own responsibility and within the limits
of the appropriations.

The regulations shall lay down detailed rules for each institution concerning its part in
effecting its own expenditure.

Within the budget, the Commission may, subject to the limits and conditions laid down
in the regulations made pursuant to Article 209, transfer appropriations from one
chapter to another or from one sub-division to another.

Article added by:

Article 14 of the Treaty amending Certain Financial Provisions, 22 July 1975:
ARTICLE 205a

The Commission shall submit annually to the Council and to the European Parliament
the accounts of the preceding financial year relating to the implementation of the
budget. The Commission shall also forward to them a financial statement of the assets
and liabilities of the Community.

ARTICLE 206

The accounts of all revenue and expenditure shown in the budget shall be examined by
an Audit Board consisting of auditors whose independence is beyond doubt, one of
whom shall be chairman. The Council shall, acting unanimously, determine the number
of the auditors. The auditors and the chairman of the Audit Board shall be appointed by
the Council, acting unanimously, for a period of five years. Their remuneration shall be
determined by the Council, acting by a qualified majority.

The purpose of the audit, which shall be based on records and, if necessary, performed
on the spot, shall be to establish that all revenue has been received and all expenditure
incurred in a lawful and regular manner and that the financial management has been
sound. After the close of each financial year, the Audit Board shall draw up a report,
which shall be adopted by a majority of its members.

The Commission shall submit annually to the Council and to the Assembly [European
Parliament] the accounts of the preceding financial year relating to the implementation



69

of the budget, together with the report of the Audit Board. The Commission shall also
forward to them a financial statement of the assets and liabilities of the Community.

The Council and the Assembly [European Parliament] shall give a discharge to the
Commission in respect of the implementation of the budget. To this end, the report of
the Audit Board shall be examined in turn by the Council, which shall act by a qualified
majority, and by the Assembly [European Parliament]. The Commission shall stand
discharged only after the Council and the Assembly [European Parliament] have acted.

Amended by:

Article 15 of the Treaty amending Certain Financial Provisions, 22 July 1975:
ARTICLE 206

1. A Court of Auditors is hereby established.

2. The Court of Auditors shall consist of nine [twelve] members.

3. The members of the Court of Auditors shall be chosen from among persons who
belong or have belonged in their respective countries to external audit bodies or who are
especially qualified for this office. Their independence must be beyond doubt.

4.  The members of the Court of Auditors shall be appointed for a term of six years
by the Council, acting unanimously after consulting the European Parliament.

However, when the first appointments are made, four members of the Court of
Auditors, chosen by lot, shall be appointed for a term of office of four years only.

The members of the Court of Auditors shall be eligible for reappointment.

They shall elect the President of the Court of Auditors from among their number for a
term of three years. The President may be re-elected.

5. The members of the Court of Auditors shall, in the general interest of the
Community, be completely independent in the performance of their duties.

In the performance of these duties, they shall neither seek nor take instructions from any
government or from any other body. They shall refrain from any action incompatible
with their duties.

6.  The members of the Court of Auditors may not, during their term of office, engage
in any other occupation, whether gainful or not. When entering upon their duties they
shall give a solemn undertaking that, both during and after their term of office, they will
respect the obligations arising therefrom and in particular their duty to behave with
integrity and discretion as regards the acceptance, after they have ceased to hold office,
of certain appointments or benefits.

7. Apart from normal replacement, or death, the duties of a member of the Court of
Auditors shall end when he resigns, or is compulsorily retired by a ruling of the Court of
Justice pursuant to paragraph 8.

The vacancy thus caused shall be filled for the remainder of the member’s term of
office.

Save in the case of compulsory retirement, members of the Court of Auditors shall
remain in office until they have been replaced.

8. A member of the Court of Auditors may be deprived of his office or of his right to
a pension or other benefits in its stead only if the Court of Justice, at the request of the
Court of Auditors, finds that he no longer fulfils the requisite conditions or meets the
obligations arising from his office.
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9.  The Council, acting by a qualified majority, shall determine the conditions of
employment of the President and the members of the Court of Auditors and in particular
their salaries, allowances and pensions. It shall also, by the same majority, determine
any payment to be made instead of remuneration.

10. The provisions of the Protocol on the Privileges and Immunities of the European
Communities applicable to the Judges of the Court of Justice shall also apply to the
members of the Court of Auditors.

New Article introduced and added by:

Article 16 of the Treaty amending Certain Financial Provisions, 22 July 1975:
ARTICLE 206a

1. The Court of Auditors shall examine the accounts of all revenue and expenditure
of the Community. It shall also examine the accounts of all revenue and expenditure of
all bodies set up by the Community in so far as the relevant constituent instrument does
not preclude such examination.

2. The Court of Auditors shall examine whether all revenue has been received and all
expenditure incurred in a lawful and regular manner and whether the financial
management has been sound.

The audit of revenue shall be carried out on the basis both of the amounts established as
due and the amounts actually paid to the Community.

The audit of expenditure shall be carried out on the basis both of commitments
undertaken and payments made.

These audits may be carried out before the closure of accounts for the financial year in
question.

3. The audit shall be based on records and, if necessary, performed on the spot in the
institutions of the Community and in the Member States. In the Member States the audit
shall be carried out in liaison with the national audit bodies or, if these do not have the
necessary powers, with the competent national departments. These bodies or
departments shall inform the Court of Auditors whether they intend to take part in the
audit.

The institutions of the Community and the national audit bodies or, if these do not have
the necessary powers, the competent national departments, shall forward to the Court of
Auditors, at its request, any document or information necessary to carry out its task.

4.  The Court of Auditors shall draw up an annual report after the close of each
financial year. It shall be forwarded to the institutions of the Community and shall be
published, together with the replies of these institutions to the observations of the Court
of Auditors, in the Official Journal of the European Communities.

The Court of Auditors may also, at any time, submit observations on specific questions
and deliver opinions at the request of one of the institutions of the Community.

It shall adopt its annual reports or opinions by a majority of its members.

It shall assist the European Parliament and the Council in exercising their powers of
control over the implementation of the budget.

New Article introduced and added by:

Article 17 of the Treaty amending Certain Financial Provisions, 22 July 1975:
ARTICLE 206b

The European Parliament, acting on a recommendation from the Council which shall act
by a qualified majority, shall give a discharge to the Commission in respect of the
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implementation of the budget. To this end, the Council and the European Parliament in
turn shall examine the accounts and the financial statement referred to in Article 205a
and the annual report by the Court of Auditors together with the replies of the
institutions under audit to the observations of the Court of Auditors.

ARTICLE 207

The budget shall be drawn up in the unit of account determined in accordance with the
provisions of the regulations made pursuant to Article 209.

The financial contributions provided for in Article 200(1) shall be placed at the disposal
of the Community by the Member States in their national currencies.

The available balances of these contributions shall be deposited with the Treasuries of
Member States or with bodies designated by them. While on deposit, such funds shall
retain the value corresponding to the parity, at the date of deposit, in relation to the unit
of account referred to in the first paragraph.

The balances may be invested on terms to be agreed between the Commission and the
Member State concerned.

The regulations made pursuant to Article 209 shall lay down the technical conditions
under which financial operations relating to the European Social Fund shall be carried
out.

ARTICLE 208

The Commission may, provided it notifies the competent authorities of the Member
States concerned, transfer into the currency of one of the Member States its holdings in
the currency of another Member State, to the extent necessary to enable them to be used
for purposes which come within the scope of this Treaty. The Commission shall as far
as possible avoid making such transfers if it possesses cash or liquid assets in the
currencies which it needs.

The Commission shall deal with each Member State through the authority designated by
the State concerned. In carrying out financial operations the Commission shall employ
the services of the bank of issue of the Member State concerned or of any other
financial institution approved by that State.

ARTICLE 209

The Council shall, acting unanimously on a proposal from the Commission:

(a) make financial regulations specifying in particular the procedure to be adopted for
establishing and implementing the budget and for presenting and auditing
accounts;

(b) determine the methods and procedure whereby the contributions of Member States
shall be made available to the Commission;

(c) lay down rules concerning the responsibility of authorising officers and
accounting officers and concerning appropriate arrangements for inspection.

Amended by:

Article 18 of the Treaty amending Certain Financial Provisions, 22 July 1975
ARTICLE 209

The Council, acting unanimously on a proposal from the Commission and after

consulting the European Parliament and obtaining the opinion the Court of Auditors,
shall:
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make Financial Regulations specifying in particular the procedure to be adopted
for establishing and implementing the budget and for presenting and auditing
accounts;

determine the methods and procedure whereby the budget revenue provided under
the arrangements relating to the Communities’ own resources shall be made
available to the Commission, and determine the measures to be applied, if need be,
to meet cash requirements;

lay down rules concerning the responsibility of authorizing officers and
accounting officers and concerning appropriate arrangements for inspection.
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PART SIX

GENERAL AND FINAL PROVISIONS

ARTICLE 210
The Community shall have legal personality.

ARTICLE 211

In each of the Member States, the Community shall enjoy the most extensive legal
capacity accorded to legal persons under their laws; it may, in particular, acquire or
dispose of movable and immovable property and may be a party to legal proceedings.
To this end, the Community shall be represented by the Commission.

ARTICLE 212
[Repealed by Article 24(2) of the Merger Treaty; see Merger Treaty, Article 24(1),
second subparagraph. ]

[See Article 24(1) of the Merger Treaty, which reads as follows:

1.  The officials and other servants of the European Coal and Steel Community, the
European Economic Community and the European Atomic Energy Community shall, at
the date of entry into force of this Treaty, become officials and other servants of the
European Communities and form part of the single administration of those
Communities.

The Council shall, acting by a qualified majority on a proposal from the Commission
and after consulting the other institutions concerned, lay down the Staff Regulations of
officials of the European Communities and the Conditions of Employment of other
servants of those Communities. ]

ARTICLE 213

The Commission may, within the limits and under the conditions laid down by the
Council in accordance with the provisions of this Treaty, collect any information and
carry out any checks required for the performance of the tasks entrusted to it.

ARTICLE 214

The members of the institutions of the Community, the members of committees, and the
officials and other servants of the Community shall be required, even after their duties
have ceased, not to disclose information of the kind covered by the obligation of
professional secrecy, in particular information about undertakings, their business
relations or their cost components.

ARTICLE 215

The contractual liability of the Community shall be governed by the law applicable to
the contract in question.

In the case of non-contractual liability, the Community shall, in accordance with the
general principles common to the laws of the Member States, make good any damage
caused by its institutions or by its servants in the performance of their duties.
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The personal liability of its servants towards the Community shall be governed by the
provisions laid down in their Staff Regulations or in the Conditions of Employment
applicable to them.

ARTICLE 216
The seat of the institutions of the Community shall be determined by common accord of
the Governments of the Member States.

ARTICLE 217

The rules governing the languages of the institutions of the Community shall, without
prejudice to the provisions contained in the rules of procedure of the Court of Justice, be
determined by the Council, acting unanimously.

ARTICLE 218
[Repealed by the second paragraph of Article 28 of the Merger Treaty, see Merger
Treaty, first paragraph of Article 28.]

[See the first paragraph of Article 28 of the Merger Treaty, which reads as follows:

The European Communities shall enjoy in the territories of the Member States such
privileges and immunities as are necessary for the performance of their tasks, under the
conditions laid down in the Protocol annexed to this Treaty. The same apply to the
European investment Bank. ]

ARTICLE 219

Member States undertake not to submit a dispute concerning the interpretation or
application of this Treaty to any method of settlement other than those provided for
therein.

ARTICLE 220

Member States shall, so far as is necessary, enter into negotiations with each other with

a view to securing for the benefit of their nationals:

- the protection of persons and the enjoyment and protection of rights under the
same conditions as those accorded by each State to its own nationals;

- the abolition of double taxation within the Community;

- the mutual recognition of companies or firms within the meaning of the second
paragraph of Article 58, the retention of legal personality in the event of transfer
of their seat from one country to another, and the possibility of mergers between
companies or firms governed by the laws of different countries;

- the simplification of formalities governing the reciprocal recognition and
enforcement of judgements of courts or tribunals and of arbitration awards.

ARTICLE 221

Within three years of the entry into force of this Treaty, Member States shall accord
nationals of the other Member States the same treatment as their own nationals as
regards participation in the capital of companies or firms within the meaning of Article
58, without prejudice to the application of the other provisions of this Treaty.
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ARTICLE 222
This Treaty shall in no way prejudice the rules in Member States governing the system
of property ownership.

ARTICLE 223

1.  The provisions of this Treaty shall not preclude the application of the following
rules:

(a) No Member State shall be obliged to supply information the disclosure of which it
considers contrary to the essential interests of its security;

(b) Any Member State may take such measures as it considers necessary for the
protection of the essential interests of its security which are connected with the
production of or trade in arms, munitions and war material; such measures shall not
adversely affect the conditions of competition in the common market regarding products
which are not intended for specifically military purposes.

2. During the first year after the entry into force of this Treaty, the Council shall,
acting unanimously, draw up a list of products to which the provisions of paragraph 1(b)
shall apply.

3. The Council may, acting unanimously on a proposal from the Commission, make
changes in this list.

ARTICLE 224

Member States shall consult each other with a view to taking together the steps needed
to prevent the functioning of the common market being affected by measures which a
Member State may be called upon to take in the event of serious internal disturbances
affecting the maintenance of law and order, in the event of war serious international
tension constituting a threat of war, or in order to carry out obligations it has accepted
for the purpose of maintaining peace and international security.

ARTICLE 225

If measures taken in the circumstances referred to in Articles 223 and 224 have the
effect of distorting the conditions of competition in the common market, the
Commission shall, together with the State concerned, examine how these measures can
be adjusted to the rules laid down in this Treaty.

By way of derogation from the procedure laid down in Articles 169 and 170, the
Commission or any Member State may bring the matter directly before the Court of
Justice if it considers that another Member State is making improper use of the powers
provided for in Articles 223 and 224. The Court of Justice shall give its ruling in
camera.

ARTICLE 226

1. If, during the transitional period, difficulties arise which are serious and liable to
persist in any sector of the economy or which could bring about serious deterioration in
the economic situation of a given area, a Member State may apply for authorisation to
take protective measures in order to rectify the situation and adjust the sector concerned
to the economy of the common market.

2. On application by the State concerned, the Commission shall, by emergency
procedure, determine without delay the protective measures which it considers
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necessary, specifying the circumstances and the manner in which they are to be put into
effect.

3.  The measures authorised under paragraph 2 may involve derogations from the
rules of this Treaty, to such an extent and for such periods as are strictly necessary in
order to attain the objectives referred to in paragraph 1. Priority shall be given to such
measures as will least disturb the functioning of the common market.

ARTICLE 227

1. This Treaty shall apply to the Kingdom of Belgium, the Kingdom of Denmark, the
Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French
Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom
of the Netherlands, the Portuguese Republic and the United Kingdom of Great Britain
and Northern Ireland.

2. With regard to Algeria and the French overseas departments, the general and
particular provisions of this Treaty relating to:

- the free movement of goods;

- agriculture, save for Article 40(4);

- the liberalisation of services;

- the rules on competition;

- the protective measures provided for in Articles 108, 109 and 226;

- the institutions,

shall apply as soon as this Treaty enters into force.

The conditions under which the other provisions of this Treaty are to apply shall be
determined, within two years of the entry into force of this Treaty, by decisions of the
Council, acting unanimously on a proposal from the Commission.

The institutions of the Community will, within the framework of the procedures
provided for in this Treaty, in particular Article ¢ 226, take care that the economic and
social development of these areas is made possible.

3. The special arrangements for association set out in Part Four of this Treaty shall
apply to the overseas countries and territories listed in Annex IV to this Treaty.

This Treaty shall not apply to those overseas countries and territories having special
relations with the United Kingdom of Great Britain and Northern Ireland which are not
included in the aforementioned list.

4.  The provisions of this Treaty shall apply to the European territories for whose
external relations a Member State is responsible.

5. Notwithstanding the preceding paragraphs:

(a) This Treaty shall not apply to the Faroe Islands. The Government of the Kingdom
of Denmark may, however, give notice, by a declaration deposited by 31
December 1975 at the latest with the Government of the Italian Republic, which
shall transmit it certified copy thereof to each of the Governments of the other
Member States, that this Treaty shall apply to those Islands. In that event, this
Treaty shall apply to those Islands from the first day of the second month
following the deposit of the declaration.

(b) This Treaty shall not apply to the Sovereign Base Areas of the United Kingdom of
Great Britain and Northern Ireland in Cyprus.

(¢) This Treaty shall apply to the Channel Islands and the Isle of Man only to the
extent necessary to ensure the implementation of the arrangements for those
islands set out in the Treaty concerning the accession of new Member States to the
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European Economic Community and to the European Atomic Energy Community
signed on 22 January 1972.

ARTICLE 228

1.  Where this Treaty provides for the conclusion of agreements between the
Community and one or more States or an international organisation, such agreements
shall be negotiated by the Commission. Subject to the powers vested in the Commission
in this field, such agreements shall be concluded by the Council, after consulting the
Assembly [European Parliament] where required by this Treaty.

The Council, the Commission or a Member State may obtain beforehand the opinion of
the Court of Justice as to whether an agreement envisaged is compatible with the
provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the
agreement may enter into force only in accordance with Article 236.

2. Agreements concluded under these conditions shall be binding on the institutions
of the Community and on Member States.

ARTICLE 229

It shall be for the Commission to ensure the maintenance of all appropriate relations
with the organs of the United Nations, of its specialised agencies and of the General
Agreement on Tariffs and Trade.

The Commission shall also maintain such relations as are appropriate with all
international organisations.

ARTICLE 230
The Community shall establish all appropriate forms of co-operation with the Council
of Europe.

ARTICLE 231
The Community shall establish close co-operation with the Organisation for European
Economic Co-operation, the details to be determined by common accord.

ARTICLE 232

1. The provisions of this Treaty shall not affect the provisions of the Treaty
establishing the European Coal and Steel Community, in particular as regards the rights
and obligations of Member States, the powers of the institutions of that Community and
the rules laid down by that Treaty for the Functioning of the common market in coal
and steel.

2. The provisions of this Treaty shall not derogate from those of the Treaty
establishing the European Atomic Energy Community.

ARTICLE 233

The provisions of this Treaty shall not preclude the existence or completion of regional
unions between Belgium and Luxembourg, or between Belgium, Luxembourg and the
Netherlands, to the extent that the objectives of these regional unions are not attained by
application of this Treaty.
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ARTICLE 234

The rights and obligations arising from agreements concluded before the entry into
force of this Treaty between one or more Member States on the one hand, and one or
more third countries on the other, shall not be affected by the provisions of this Treaty.
To the extent that such agreements are not compatible with this Treaty, the Member
State or States concerned shall take all appropriate steps to eliminate the
incompatibilities established. Member States shall, where necessary, assist each other to
this end and shall, where appropriate, adopt a common attitude.

In applying the agreements referred to in the first paragraph, Member States shall take
into account the fact that the advantages accorded under this Treaty by each Member
State form an integral part of the establishment of the Community and are thereby
inseparably linked with the creation of common institutions, the conferring of powers
upon them and the granting of the same advantages by all the other Member States.

ARTICLE 235

If action by the Community should prove necessary to attain, in the course of the
operation of the common market, one of they objectives of the Community and this
Treaty has not provided the necessary powers, the Council shall, acting unanimously on
a proposal from the Commission and after consulting the Assembly [European
Parliament], take the appropriate measures.

ARTICLE 236

The Government of any Member State or the Commission may submit to the Council
proposals for the amendment of this Treaty.

If the Council, after consulting the Assembly [European Parliament] and, where
appropriate, the Commission, delivers an opinion in favour of calling a conference of
representatives of the Governments of the Member States, the conference shall be
convened by the President of the Council for the purpose of determining by common
accord the amendments to be made to this Treaty.

The amendments shall enter into force after being ratified by all the Member States in
accordance with their respective constitutional requirements.

ARTICLE 237

Any European State may apply to become a member of the Community. It shall address
its application to the Council, which shall act unanimously after obtaining the opinion
of the Commission.

The conditions of admission and the adjustments to this Treaty necessitated thereby
shall be the subject of an agreement between the Member States and the applicant State.
This agreement shall be submitted for ratification by all the Contracting States in
accordance with their respective constitutional requirements.

ARTICLE 238

The Community may conclude with a third State, a union of States or an international
organisation agreements establishing an association involving reciprocal rights and
obligations, common action and special procedures.

These agreements shall be concluded by the Council, acting unanimously after
consulting the Assembly [European Parliament].

Where such agreements call for amendments to this Treaty, these amendments shall first
be adopted in accordance with the procedure laid down in Article 236.
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ARTICLE 239
The Protocols annexed to this Treaty by common accord of the Member States shall
form an integral part thereof.

SETTING UP OF THE INSTITUTIONS

ARTICLE 240
This Treaty is concluded for an unlimited period.

ARTICLE 241
The Council shall meet within one month of the entry into force of this Treaty.

ARTICLE 242
The Council shall, within three months of its first meeting, take all appropriate measures
to constitute the Economic and Social Committee.

ARTICLE 243

The Assembly [European Parliament] shall meet within two months of the first meeting
of the Council, having been convened by the President of the Council, in order to elect
its officers and draw up its rules of procedure. Pending the election of its officers, the
oldest member shall take the chair.

ARTICLE 244

The Court of Justice shall take up its duties as soon as its members have been appointed.
Its first President shall be appointed for three years in the same manner as its members.
The Court of Justice shall adopt its rules of procedure within three months of taking up
its duties.

No matter may be brought before the Court of Justice until its rules of procedure have
been published. The time within which an action must be brought shall run only from
the date of this publication.

Upon his appointment, the President of the Court of Justice shall exercise the powers
conferred upon him by this Treaty.

ARTICLE 245

The Commission shall take up its duties and assume the responsibilities conferred upon
it by this Treaty as soon as its members have been appointed.

Upon taking up its duties, the Commission shall undertake the studies and arrange the
contacts needed for making an overall survey of the economic situation of the
Community,

ARTICLE 246
1. The first financial year shall run from the date on which this Treaty enters into
force until 31 December following. Should this Treaty, however, enter into force during
the second half of the Year, the first financial year shall run until 31 December of the
following year.
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2. Until the budget for the first financial year has been established, Member States
shall make the Community interest-free advances which shall be deducted from their
financial contributions to the implementation of the budget.

3. Until the Staff Regulations of officials and the Conditions of Employment of other
servants of the Community provided for in Article 212 have been laid down, each
institution shall recruit the Staff it needs and to this end conclude contracts of limited
duration.

Each institution shall examine together with the Council any question concerning the
number, remuneration and distribution of posts.

FINAL PROVISIONS

ARTICLE 247

This Treaty shall be ratified by the High Contracting Parties in accordance with their
respective constitutional requirements. The instruments of ratification shall be deposited
with the Government of the Italian Republic.

This Treaty shall enter into force on the first day of the month following the deposit of
the instrument of ratification by the last signatory State to take this step. If, however,
such deposit is made less than fifteen days before the beginning of the following month,
this Treaty shall not enter into force until the first day of the second month after the date
of such deposit.

ARTICLE 248

This Treaty, drawn up in a single original in the Dutch, French, German and Italian
languages, all four texts being equally authentic, shall be deposited in the archives of
the Government of the Italian Republic, which shall transmit a certified copy to each of
the Governments of the other signatory States.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Treaty.

Done at Rome this twenty-fifth day of March in the year one thousand nine hundred and
fifty-seven.

P. H. SPAAK Antonio SEGNI

J. Ch. SNOY ET D’OPPUERS Gaetano MARTINO
ADENAUER BECH
HALLSTEIN Lambert SCHAUS
PINEAU J. LUNS

M. FAURE J. LINTHORST HOMAN
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SUA MAJESTADE O REI DOS BELGAS,
SUA MAJESTADE A RAINHA DA DINAMARCA,

O PRESIDENTE DA REPUBLICA FEDERAL DA ALEMANHA,
O PRESIDENTE DA REPUBLICA HELENICA,

SUA MAJESTADE O REI DE ESPANHA,

O PRESIDENTE DA REPUBLICA FRANCESA,

O PRESIDENTE DA IRLANDA,

O PRESIDENTE DA REPUBLICA ITALIANA,

SUA ALTEZA REAL O GRAO-DUQUE DO LUXEMBURGO,
SUA MAJESTADE A RAINHA DOS PAISES BAIXOS,

O PRESIDENTE DA REPUBLICA PORTUGUESA,

SUA MAJESTADE A RAINHA DO REINO UNIDO DA GRA-BRETANHA E
DA IRLANDA DO NORTE,

RESOLVIDOS a assinalar uma nova fase no processo de integracdo europeia ini-
ciado com a instituicdo das Comunidades Europeias,

RECORDANDO a importancia historica do fim da divisdo do continente europeu e
a necessidade da criagdo de bases solidas para a construgdo da futura Europa,

CONFIRMANDO o seu apego aos principios da liberdade, da democracia, do res-
peito pelos direitos do homem e liberdades fundamentais e do Estado de direito,

DESEJANDO aprofundar a solidariedade entre os seus povos, respeitando a sua his-
toria, cultura e tradigoes,

DESEJANDO reforgar o caracter democratico e a eficacia do funcionamento das
Institui¢oes, a fim de lhes permitir melhor desempenhar, num quadro institucional
unico, as tarefas que lhes estio confiadas,

RESOLVIDOS a conseguir o reforgo e a convergéncia das suas economias € a insti-
tuir uma Unido Econémica e Monetaria, incluindo, nos termos das disposi¢des do
presente Tratado, uma moeda lnica e estavel,
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DETERMINADOS a promover o progresso econdémico e social dos seus povos, no
contexto da realizagdo do mercado interno e do refor¢o da coesdo e da protecgdo do
ambiente, e a aplicar politicas que garantam que Os progressos na integra¢ao econo-
mica sejam acompanhados de progressos paralelos noutras areas,

RESOLVIDOS a instituir uma cidadania comum aos nacionais dos seus paises,

RESOLVIDOS a executar uma politica externa e de seguran¢a que inclua a defini-
¢do, a prazo, de uma politica de defesa comum que podera conduzir, no momento
proprio, a uma defesa comum, fortalecendo assim a identidade europeia e a sua in-
dependéncia, em ordem a promover a paz, a seguranga € o0 progresso na Europa e
no mundo,

REAFIRMANDO o seu objectivo de facilitar a livre circulagdo de pessoas, sem dei-
xar de garantir a seguranga dos seus povos, através da inclusio, no presente Tratado,
de disposi¢des relativas a justiga e aos assuntos internos,

RESOLVIDOS a continuar o processo de criagdo de uma unido cada vez mais es-
treita entre os povos da Europa, em que as decisoes sejam tomadas ao nivel mais
proximo possivel dos cidaddos, de acordo com o principio da subsidiariedade,

NA PERSPECTIVA das etapas ulteriores a transpor para fazer progredir a integra-
¢do europeia,

DECIDIRAM instituir uma Unido Europeia e, para o efeito, designaram como ple-
nipotenciarios:

SUA MAJESTADE O REI DOS BELGAS:

Mark EYSKENS,
Ministro das Relagoes Externas;

Philippe MAYSTADT,
Ministro das Finangas;

SUA MAJESTADE A RAINHA DA DINAMARCA:

Uffe ELLEMANN-JENSEN,
Ministro dos Negocios Estrangeiros;

Anders FOGH RASMUSSEN,
Ministro da Economia;



O PRESIDENTE DA REPUBLICA FEDERAL DA ALEMANHA:

Hans-Dietrich GENSCHER,
Ministro dos Negocios Estrangeiros;

Theodor WAIGEL,
Ministro Federal das Finangas;

O PRESIDENTE DA REPUBLICA HELENICA:

" Antonios SAMARAS,
Ministro dos Negocios Estrangeiros;

Efthymios CHRISTODOULOU,
Ministro da Economia;

SUA MAJESTADE O REI DE ESPANHA:

Francisco FERNANDEZ ORDONEZ,
Ministro dos Negdcios Estrangeiros;

Carlos SOLCHAGA CATALAN,

Ministro da Economia e Finangas;

O PRESIDENTE DA REPUBLICA FRANCESA:

Roland DUMAS,
Ministro dos Negocios Estrangeiros;

Pierre BEREGOVOY,
Ministro da Economia, Finangas e Or¢amento;

O PRESIDENTE DA IRLANDA:

Gerard COLLINS,
Ministro dos Negocios Estrangeiros;

Bertie AHERN,
Ministro das Finangas;
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O PRESIDENTE DA REPUBLICA ITALIANA:

Gianni DE MICHELIS,
Ministro dos Negocios Estrangeiros;

Guido CARLI,
Ministro do Tesouro;

SUA ALTEZA REAL O GRAO-DUQUE DO LUXEMBURGO:

Jacques F. POOS,
Vice-Primeiro Ministro,
Ministro dos Negocios Estrangeiros;

Jean-Claude JUNCKER,
Ministro das Finangas;

SUA MAJESTADE A RAINHA DOS PAISES BAIXOS:

Hans van den BROEK,
Ministro dos Negocios Estrangeiros;

Willem KOK,
Ministro das Finangas;

O PRESIDENTE DA REPUBLICA PORTUGUESA:

Joao de Deus PINHEIRO,
Ministro dos Negocios Estrangeiros;

Jorge BRAGA de MACEDO,
Ministro das Finangas;

SUA MAJESTADE A RAINHA DO REINO UNIDO DA GRA-BRETANHA E
DA IRLANDA DO NORTE:

Rt. Hon. Douglas HURD,
Ministro dos Negocios Estrangeiros € da Commonwealth;

Hon. Francis MAUDE,
Secretario do Tesouro para as Finangas;

OS QUALIS, depois de terem trocado os seus plenos poderes reconhecidos em boa e
devida forma, acordaram nas disposi¢des seguintes:
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TITULO 1

DISPOSICOES COMUNS

Artigo A

Pelo presente Tratado, as Altas Partes Contratantes instituem entre si uma Unido Eu-
ropeia, adiante designada por «Unido».

O presente Tratado assinala uma nova etapa no processo de criagdo de uma unido
cada vez mais estreita entre os povos da Europa, em que as decisoes serao tomadas
ao nivel mais proximo possivel dos cidadaos.

A Unido funda-se nas Comunidades Europeias, completadas pelas politicas e formas
de cooperagdo instituidas pelo presente Tratado. A Unido tem por missdo organizar
de forma coerente e solidaria as relagdes entre os Estados-membros e entre os res-
pectivos povos.

Artigo B
A Unido atribui-se os seguintes objectivos:

— a promo¢do de um progresso econdmico e social equilibrado e sustentavel, no-
meadamente mediante a criagdo de um espago sem fronteiras internas, o reforgo
da coesdo econOmica e social e o estabelecimento de uma Unido Econémica e
Monetaria, que incluira, a prazo, a adop¢ao de uma moeda unica, de acordo com
as disposig¢des do presente Tratado;
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— a afirmag¢@o da sua identidade na cena internacional, nomeadamente através da
execucdo de uma politica externa e de seguranga comum, que inclua a defini¢ao,
a prazo, de uma politica de defesa comum, que podera conduzir, no momento
proprio, a uma defesa comum;

— o reforco da defesa dos direitos e dos interesses dos nacionais dos seus Estados-
-membros, mediante a institui¢do de uma cidadania da Unido;

— o desenvolvimento de uma estreita cooperagdo no dominio da justica e dos as-
suntos internos;

— a manutenc¢do da integralidade do acervo comunitario e o seu desenvolvimento, a
fim de analisar, nos termos do procedimento previsto no n.° 2 do artigo N, em
que medida pode ser necessario rever as politicas e formas de cooperagdo insti-
tuidas pelo presente Tratado, com o objectivo de garantir a eficacia dos mecanis-
mos e das Instituigdes da Comunidade.

Os objectivos da Unido serdo alcangados de acordo com as disposi¢des do presente
Tratado e nas condi¢des e segundo o calendario nele previstos, respeitando o princi-
pio da subsidiariedade, tal como definido no artigo 3.°-B do Tratado que institui a
Comunidade Europeia.

Artigo C

A Unido dispde de um quadro institucional Unico, que assegura a coeréncia e a con-
tinuidade das acgdes empreendidas para atingir os seus objectivos, respeitando e de-
senvolvendo simultaneamente o acervo comunitario.

A Unido assegurara, em especial, a coeréncia do conjunto da sua ac¢do externa no
ambito das politicas por si adoptadas em matéria de rela¢des externas, de seguranga,
de economia e de desenvolvimento. Cabe ao Conselho e 3 Comissdo a responsabili-
dade de assegurar essa coeréncia. O Conselho e a Comissao assegurardo a execu¢ao
dessas politicas de acordo com as respectivas atribuigdes.

Artigo D

O Conselho Europeu dard a Unido os impulsos necessarios ao seu desenvolvimento
e definira as respectivas orientagdes politicas gerais.

O Conselho Europeu retne os chefes de Estado ou de Governo dos Estados-mem-
bros, bem como o presidente da Comissao. Sao assistidos pelos ministros dos Nego-
cios Estrangeiros dos Estados-membros € por um membro da Comissdao. O Conselho
Europeu reine-se pelo menos duas vezes por ano, sob a presidéncia do chefe de Es-
tado ou de Governo do Estado-membro que exercer a presidéncia do Conselho.



Titulo I

O Conselho Europeu apresentara ao Parlamento Europeu um relatorio na sequéncia
de cada uma das suas reunides, bem como um relatério escrito anual sobre os pro-
gressos realizados pela Unido.

Artigo E

O Parlamento Europeu, o Conselho, a Comissao e o Tribunal de Justi¢a exercem as
suas atribuigdes e competéncias nas condig¢des e de acordo com os objectivos previs-
tos, por um lado, nas disposigoes dos tratados que instituem as Comunidades Euro-
peias e dos tratados e actos subsequentes que os alteraram ou completaram e, por
outro, nas demais disposi¢cdes do presente Tratado.

Artigo F

1. A Uniao respeitara a identidade nacional dos Estados-membros, cujos sistemas de
governo se fundam nos principios democraticos.

2. A Uniao respeitara os direitos fundamentais tal como os garante a Convenc¢édo Eu-
ropeia de Salvaguarda dos Direitos do Homem e das Liberdades Fundamentais, assi-
nada em Roma em 4 de Novembro de 1950, e tal como resultam das tradi¢bes cons-
titucionais comuns aos Estados-membros, enquanto principios gerais do direito co-
munitario.

3. A Unido dotar-se-a dos meios necessarios para atingir os seus objectivos e realizar
com éxito as suas politicas.
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APRESENTACAO

O objetivo deste trabalho é difundir e consolidar a cultura da defesa da
concorréncia no Brasil. Para tanto é dirigido a empresarios, instituigoes
financeiras, trabalhadores, sindicatos empresariais, aos cidadéos, e a
sociedade como um todo.

O Conselho Administrativo de Defesa Econémica - CADE tem como fungéo
primordial promover a concorréncia no mercado brasileiro. Assim, deve zelar
pela aplicagao dos principios constitucionais e da Lei n® 8.884/94 que dispoe
sobre a prevengao e repressao as infragoes a ordem econémica.
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O CADE - CONSELHO ADMINISTRATIVO DE
DEFESA ECONOMICA

O CADE foi criado em 1962, e até o fim do regime parlamentar, consistia em
um 6rgao vinculado a Presidéncia do Conselho de Ministros, passando, entao,
mais tarde, a ser vinculado ao Ministério da Justiga.

Apesar da politica brasileira de defesa da concorréncia existir desde os anos
30, a atuag@o do CADE, bem como dos demais 6rgéos que o auxiliavam nas
suas fungdes, pouco era difundida e conhecida, tendo em vista que a economia
era fortemente monitorada e fechada, sofrendo rigido controle de pregos, fato
este que ndo acarretava grande demanda de trabalho.

A partir dos anos 90, gragas a estabilizagdo da moeda, a privatizagao, a
abertura da economia nacional e o crescente fenomeno da globalizagao,
tornou-se vital o desenvolvimento de uma politica de defesa da concorréncia
para atender a nova realidade do mercado.

O aprimoramento da aludida politica se deu sobretudo com o surgimento da
Lei 8.884/94, que estabeleceu o CADE como uma autarquia federal, ampliou
os seus poderes, definindo com maior precisdo, as praticas consideradas
ofensivas & concorréncia.

O CADE tem como atribuigdes essenciais assim, orientar, fiscalizar e estudar
o abuso do poder econdmico, exercendo papel tutelador de apuragédo e
repressao do mesmo quando verificado.

O conselho é composto por um presidente, seis conselheiros e um procurador-
geral, que exercem um mandato estabelecido em lei, fato este que garante
autonomia para os exercicio das fungdes.

O PAPEL DO CADE PARA O BRASIL NO CONTEXTO ATUAL

Poderiamos apontar como principais fatores que contribuiram para dar uma
maior importancia ao CADE: a abertura da economia, a privatizacao e a
desregulamentagao, bem como a estabilizagdo dos pregos.

Tais circunstancias ensejaram uma atuacao estatal menos preocupada em
investir diretamente na produgao, mas por conseguinte, mais determinada
em coordenar e estimular a economia de mercado.

A globalizagdo da economia também corrobora para um maior
impulsionamento dos trabalhos do CADE, pois ela exige grande
competitividade e produtividade por parte das empresas instaladas no Brasil.
Diante de tais fatos, imprescindivel se revela a existéncia de um 6rgao com as
atribuicoes acumuladas pelo CADE, zelando a harmonia da ordem econdmica
no pais.

O CADE tem a missao de agente modernizador e defensor da concorréncia
dentro de um Estado regulador moderno, pré-mercado, de modo a influenciar

s
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A IMPORTANCIA DA CONCORRENCIA

E essencial a presenga da concorréncia no contexto de uma economia de
mercado, posto que a mesma possibilita um aumento na variedade e na
qualidade de produtos, e ainda corrobora para a diminuigéo dos precos dos
mesmos. E a concorréncia, o fator determinante para que os preos exprimam
a relagao de equilibrio entre a oferta e a procura.

Para que se obtenha os beneficios derivados da concorréncia, é necessario
que as empresas invistam em tecnologia, bem como realizem um estudo de
mercado com o intuito de conhecer e atender as expectativas e desejos dos
consumidores. i

Poderiamos dizer que a concorréncia é um instrumento existente em beneficio
dos cidadaos, vez que s&o estes os consumidores finais dos produtos e que
experimentam as melhorias decorrentes das circunsténcias concorrenciais.
Além de conferir beneficios aos consumidores, a disputa entre as empresas
ocasionada pelo ambiente concorrencial propicia que a economia brasileira
entre com uma melhor estrutura no mercado externo.

A LEI DE DEFESA DA CONCORRENCIA

A Lei 8.884/94 prevé o CADE - Conselho Administrativo de Defesa Econdmica,
autarquia federal vinculada ao Ministério da Justica; pela SDE - Secretaria de
Direito Econémico, ligada ao Ministério da Justica e pela SEAE - Secretaria
de Acompanhamento Econdmico, ligada ao Ministério da Fazenda, que no
exercicio de suas fungdes, respeitam o seguinte tramite:

As dentncias de praticas infrativas a ordem econdmica, deverdo ser
encaminhadas & SDE, que dara inicio as averiguagdes preliminares ou, se
houver condiges, a um procedimento administrativo, procedimento este que
tem por objetivo a produgao de provas através da obtenc¢do de documentos,
da realizagdo de pesquisas e da descri¢ao dos fatos narrados. Na hipétese
de se fazer necessério o estudo das implicagdes econdmicas de tal dentincia,
o processo devera ser remetido para a SEAE que emitira seu parecer.
Finda toda a fase inquisitéria acima exposta, cabe ao CADE, com base nos
elementos apurados, julgar a ocorréncia sob analise, declarando a mesma
abusiva ou néo face aos principios constitucionais reguladores da ordem
econdémica, maxime insculpidos na Lei 8.884/94, tomando entao as
providéncias cabiveis para coibi-la ou repara-la na hipétese da mesma consistir
numa infragao.

no dia-a-dia do cidadéo, a partir do estimulo da concorréncia no setor de
servigos e produtos oferecidos a sociedade.

Resta claro assim, que inimeros direitos do consumidor acabam,
necessariamente, aliando-se as metas a serem tuteladas pelo CADE.

PRATICAS QUE PODEM SER CONSIDERADAS ABUSIVAS

0 QUE E ABUSO DO PODER ECONOMICO?

0O abuso do poder econdmico ocorre toda a vez que uma empresa se aproveita
de sua condigéo de superioridade econmica para prejudicar a concorréncia,
inibir o funcionamento do mercado ou ainda, aumentar arbitrariamente seus
lucros. Em outras palavras, poderiamos dizer que o agente abusivo faz mau
uso ou o uso ilegitimo do poder que detém no mercado.

Este abuso néo se da a partir de praticas especificas, mas sim, quando o
detentor de sub parcela do do age em desconformidade com
os seus fins, desvirtuando, ultrapassando as fronteiras da razoabilidade.

Por prejudicar a ordem economica e os consumidores, o abuso ndo encontra
qualquer amparo legal, até porque é ato praticado com exercicio irregular do
direito de livre iniciativa e de propriedade.

NO AMBITO DOS ACORDOS VERTICAIS OU HORIZONTAIS, PODEM SER
DESTACADAS AS SEGUINTES PRATICAS:

Formacao de Cartel: As empresas nem sempre apreciam o jogo da livre
concorréncia. Elas preferem, as vezes, cooperar entre si, combinando pregos,
restringindo a variedade de produtos e dividindo os mercados para manter
suas receitas sempre estaveis.

Para o consumidor e para outras empresas isto significa ter que pagar um
prego muito maior se comparado ao valor que o produto realmente custa e
ainda ter o seu leque de opgoes de compra diminuido.

Para a fiel configuragdo desta infragao, se faz mister que haja efetivo acordo
entre os agentes envolvidos, pois pode ocorrer que diversas empresas,
praticantes da mesma atividade econémica, venham a utilizar-se de pregos
semelhantes sem que tenha ocorrido qualquer ajuste prévio, cessando, assim,
a idéia de abusividade.

Venda Casada: Consiste na prética de subordinar a venda de um bem ou
servigo a aquisi¢ao de outro.

O praticante da venda casada produz barreiras a entrada de concorrentes
potenciais no mercado ou empecilhos & expansao dos concorrentes ja
presentes.

A subordinagao proporcionada pela venda casada, gera uma restricdo de
liberdade de comprar e vender por pressao, por coagao, sem que haja qualquer
beneficio para o consumidor na aquisig¢ao vinculada.
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Sistemas Seletivos de Distribuigdo: Sao restrigdes impostas,
injustificad te, pelo fabricante ao distribuidor, utilizadas de forma a
discriminar distribuidores, vendedores e consumidores, que acabam por ser
prejudiciais a livre concorréncia.
As restrigdes apenas sao justificéveis se apresentarem o escopo de manter
um padréo eficiente de distribuigao, oferecerem servigos de manutengdo e
garantias ao consumidor.
A legislagdo antitruste reprimird o agente pre que o sem motivagao
plausivel, impedir o acesso do consumidor a uma determinada mercadoria.
Precos Predatorios: Muitas vezes, as empresas se utilizam da estratégia de
baixar propositadamente os pregos de seus produtos a valores inferiores ao
seu prego de custo, esperando, com isso, que 0s concorrentes desistam do
mercado daquele setor.
No inicio, o consumidor pode até ficar satisfeito em poder adquirir o produto a
prego baixo, mas, posteriormente, se vera prejudicado pela falta de
concorréncia entre os fabricantes, fato este que afastara os beneficios inerentes
a concorréncia ja analisados neste trabalho.
Os exemplos de infragdes supra elencadas, bem como outras, podem ser
iadas por q p ou empresa que se sinta prejudicada,
aos érgaos do Sistema Brasileiro de Defesa da Concorréncia.

0S ATOS DE CONCENTRAGAO

Fusdes, aquisicdes, incorporagdes e joint ventures sao tipicos atos de
concentracao. Eles fazem parte do p > natural do d lvimento de
uma economia de mercado e em si n@o configuram praticas abusivas.

Tais atos buscam geralmente, aumentar a eficiéncia de uma empresa através,
por exemplo, da diminuigao de custos. Porém estas operagoes podem, ao
mesmo tempo, resultar em restrigdes & concorréncia ensejando assim sua
apreciagéao pelo CADE.

O CADE aprovara o ato se 0 mesmo proporcionar de fato, o aumento da
produtividade, a melhoria da qualidade de bens e servigos ou ainda o
desenvolvimento tecnolégico e econdmico.

Na hipétese contréria, isto &, se o CADE apurar resultados lesivos a
concorréncia, o 6rgéo podera aplicar multas ou obrigar as empresas envolvidas
a desfazerem a operagao.

Em suma, as principais razdes que levam o Estado ao controle dos aludidos
atos empresariais, sao as seguintes:

a) as concentragdes tornam a estrutura do mercado menos competitiva, o
que, por si s6, tende a desencorajar a entrada de novos concorrentes; além
disso, as empresas, depois de se associarem, se tiverem adquirido suficiente

L3

)

poder econémico, podem aumentar os pregos no mercado;

b) as concentragoes de empresas e a conseqtiente concentragdo de poder
econdmico, aumentam as oportunidades para um comportamento menos
competitivo na medida em que a concentragéo tende a diminuir o numero de
concorrentes no mercado;

¢) as concentragdes produzem eficiéncias desejaveis e indesejaveis, por isso
é necessario saber distinguir umas das outras, bem como quais sao aquelas
que surgem a curto, médio e a longo prazo.

COMO PROCEDER EM CASOS DE ATOS DE CONCENTRACAO

De acordo com a Lei 8.884/94, as operagdes de fusdo, aquisi¢ao ou joint
venture deveréo ser impreterivelmente apreciadas pelo Si ileiro de
Defesa da Concorréncia quando uma das empresas participantes detiver 20%
ou mais de mercado relevante, ou que tenha obtido (isoladamente ou o grupo
ao qual pertenga) faturamento igual ou superior & R$ 400 milhGes anuais.
As partes envolvidas nos atos de concentragdo, deverao apresenta-los para
exame a SDE, que tomara as providéncias cabiveis para conhecimento da
SEAE e posterior julgamento do CADE.

Tal apresentagdo devera ser realizada previamente, ou em até 15 dias uteis
ap6s 0 momento que a operacéo passa a ter efeitos juridicos no mundo fatico,
sob pena de multa pecuniaria em valor nao inferior 2 60 mil UFIR e né@o supe-
rior & 6 milhdes de UFIR.

O TRAMITE DOS PROCESSOS DE
CONDUTA PELO CADE

A SDE, anteriormente a instauragao do processo administrativo, realiza
averiguagdes preliminares com o escopo de apurar a existéncia de infragoes
contra a ordem econdmica, a partir dos fatos apresentados na Representagao.
Diante do resultado deste trabalho, a Secretaria decidira pelo arquivamento
do feito por falta de indicios ensejadores de desrespeito a concorréncia,
hipétese em que, ainda assim, devera recorrer de oficio da sua decisao para
o CADE, ou, em caso contrario, visualizando praticas infrativas, dara inicio a0
processo administrativo.

Quando o referido processo chega ao CADE, sera sorteado o nome de um
Conselheiro que passara a ser o Relator da demanda. Este remetera os
autos a Procuradoria do 6rgéo, que emitira o seu parecer sobre o assunto,
devolvendo os autos ao Conselheiro-Relator, para elaboragao de um relatério
e o voto.
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CADE- Conselho Adminstrativo

de Defesa Econdmica

A IMPORTANCIA DA CONCORRENCIA

E essencial a presenca da concorréncia no contexto de uma economia de
mercado, posto que a mesma possibilita um aumento na variedade e na
qualidade de produtos, e ainda corrobora para a diminuigéo dos pregos dos
mesmos.Ea ia, o fator deter para que 0s pregos exprimam
a relagéo de equilibrio entre a oferta e a procura.

Para que se obtenha os beneficios derivados da concorréncia, é necessario
que as empresas invistam em tecnologia, bem como realizem um estudo de
mercado com o intuito de conhecer e atender as expectativas e desejos dos
consumidores. g
Poderiamos dizer que a concorréncia é umi ) existente em b
dos cidaddos, vez que sdo estes os consumidores finais dos produtos e que
experimentam as melhorias decorrentes das circunsténcias concorrenciais.
Além de conferir beneficios aos consumldores a disputa entre as empresas
ocasionada pelo i picia que a

entre com uma melhor estrutura no msrcado externo.

A LEI DE DEFESA DA CONCORRENCIA

A Lei 8.884/94 prevé a atuagao do CADE - Conselho Administrativo de Defesa

Eoonémnca, quia federal vi ao da Justica; da SDE -
ia de Direito ico, ligada ao N io da Justica e da SEAE -
ia de Acompar Fﬁ i Iigadaao‘ inistério da F:

que no io de suas resp: 0 seguinte tramite:

As denuncias de praticas infrativas a ordem economlca deverdo ser
encaminhadas a SDE, que dara inicio as avengua:;oes preliminares ou, se

houver condigdes, a um p o admi di este que
tem por objetivo a produgao de provas através da obtenc;éo de documentos,
da realizagao de pesq e da descrigao dos fatos dos. Na hipé

de se fazer io 0 estudo das i econdmicas de tal dentncia,

o processo devera ser remetido para a SEAE que emitira seu parecer.
Finda toda a fase inquisitéria acima exposta, cabe ao CADE, com base nos
elementos apurados, julgar a ocorréncia sob andlise, declarando a mesma
abusiva ou ndo face aos principios constitucionais reguladores da ordem
econdmica, maxime insculpidos na Lei 8.884/94, tomando entdo as
providéncias cabiveis para coibi-la ou reparé-la na hipétese da mesma
consistir numa infragao.



O CADE - CONSELHO ADMINISTRATIVO DE
DEFESA ECONOMICA

O CADE foi criado em 1962, e até o fim do regime parlamentar, consistia em
um 6rgdo vinculado a Presidéncia do Conselho de Ministros, passando, entao,
mais tarde, a ser vinculado ao Ministério da Justica.

Apesar da politica brasileira de defesa da concorréncia existir desde os anos
30, a atuagéo do CADE, bem como dos demais 6rg@os que o auxiliavam nas
suas fungoes, pouco era dilundida e conhecida, tendo em vista que a economia
era for fechada, sofrendo rlglda controle de pregos,

fato esle que nao gvande de

A partir dos anos 90 gragas a estabtllzaqao da moeda a pnvanzaq;éo, a
abertura da
tornou-se vital o desenvolvimento de uma politica de defesa da concorréncia
para atender a nova realidade do mercado.

O aprimoramento da aludida politica se deu sobretudo com o surgimento da
Lei 8.884/94, que estabeleceu o CADE como uma autarquia federal, ampliou
os seus poderes, definindo com maior precisao, as praticas consideradas
ofensivas a concorréncia.

O CADE tem como atnbuu;oes essenciais assim, orientar, fiscalizar e es!udar

0 abuso do poder o do papel dor de apuragéo e
represséo do mesmo quando verificado.
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RN O PAPEL DO CADE PARA O BRASIL NO CONTEXTO ATUAL

Poderiamos apontar como principais fatores que para dar uma
maior importancia ao CADE: a abertura da economia, a privatizagao e a
desregulamsmaqao. bem como a estabilizag@o dos pregos.

Tais uma estatal menos prsocupada em
investir di nap ¢80, mas por consegui mais
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A globalizagao da economia também corrobora para um maior
impulsionamento dos trabalhos do CADE, pois ela exige grande
competitividade e produtividade por parte das empresas instaladas no Brasil.
Diante de tais fatos, i indivel se revela a existéncia de um érgdo com
as atribuigbes acumuladas pelo CADE, zelando a harmonia da ordem
econdmica no pais.

O CADE tem a missao de agente e da cor
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Sistemas Seletivos de Distribuicdo: Sao restrigoes impostas,
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garantias ao consumidor.

A legislagd@o antitruste reprimira o agente sempre que o mesmo, sem
motivagao plausivel, impedir o acesso do idor a uma

mercadoria.

Precos Predatérios: Muitas vezes, as empresas se utilizam da estratégia
de baixar propositadamente os pregos de seus produtos a valores inferiores
ao seu preco de custo, esperando, com isso, que os concorrentes desistam
do mercado daquele setor.

No inicio, 0 consumidor pode até ficar satisfeito em poder adquirir o produto
a prego baixo, mas, posteriormente, se vera prejudicado pela falta de
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EEEE OS ATOS DE CONCENTRAGCAO
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Tais atos I a eficiéncia de uma emp através,
por exemplo, da dumlnulgéo de custos. Porém es!as operaqoes podem, ao
mesmo tempo, resultar em i¢ a jando assim sua
apreciagéo pelo CADE.

O CADE aprovara o ato se 0 mesmo proporcionar de fato, 0 aumento da
produnvndade, a melhoria da qualidade de bens e servigos ou ainda o
tecnolégico e econdmit
Na hipétese contraria, isto é, se o CADE apurar resultados lesivos a
concorréncua o érgéo podaré apllcar multas ou obrigar as empresas
a

Em suma, as principais razées que Isvam o Estado ao controle dos aludidos

atos emp iais, sdo as

a) as o ¢ tornam a do do menos competitiva, o
que, por si s6, tende a desencorajar a enlmda de novos concorrentes; além
disso, as empresas, depois de se se tiverem adquirido suficiente

no dia-a-dia do cuadao. a pamr do estimulo da concorréncia no setor de
servigos e p a

Resta claro assim, que inimeros direitos do
necessariamente, aliando-se as metas a serem tuteladas pelo CADE.

PRATICAS QUE PODEM SER CONSIDERADAS ABUSIVAS

0 QUE E ABUSO DO PODER ECONOMICO?

O abuso do poder econdmico ocorre toda avezque uma empresa se aprwena
de sua condigéo de superioridade o parap a

inibir o funcionamento do mercado ou ainda, aumemar arbitrariamente seus
lucros. Em outras palavras, poderiamos dizer que o agente abusivo faz mau
uso ou o uso ilegitimo do poder que detém no mercado.

Este abuso nao se da a partir de praticas especificas, mas slm quando o

de ial parcela do do age em com
os seus fins, desvirtuando, as da il
Por prejudicar a ordem omica e 0s i o abuso ndo
qualquer amparo legal, até porque é ato prati com io irregular do

direito de livre iniciativa e de propnedade

NO AMBITO DOS ACORDOS VERTICAIS OU HORIZONTAIS, PODEM SER

DESTACADAS AS SEGUINTES PRATICAS:

Formagao de Cartel: As empresas nem sempre apreciam o jogo da livre

cor énci E|as as vezes, coop entre si, pregos,
ingindo a edad de p e dividindo os para manter

suas receitas sempre estaveis.

Para o consumidor e para outras empresas isto significa ter que pagar um

prego muito maior se comparado ao valor que o produto realmente custa e

ainda ter o seu leque de opgoes de compra diminuido.

Para a fiel configurag@o desta infracdo, se faz mister que haja efetivo acordo

entre os agentes envolvndos pois pode ocorrer que diversas empresas,

da mesma émica, venham a utilizar-se de pregos

semelhantes sem que tenha ocorrido qualquer ajuste prévio, cessando, assim,

a idéia de abusividade.

Venda Casada: Consiste na pratica de subordinar a venda de um bem ou

servigo a aquisigao de outro.

o praheente da venda casada produz barreiras a entrada de concorrentes

no ou empecilhos a expansdo dos concorrentes ja
presentes
A subordma(;ao proporcionada pela venda casada, gera uma restriéo de
lib prar e vender por p a porooaﬁo sem que haja qualquer
beneficio para o idor na aquisic
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poder econbmuco, podem aumentar os pregos no mercado;

b) as G P eacc cor ¢ao de poder
econdmico, aumentam as oportunidades para um comportamento menos
competitivo na medida em que a concentragao tende a diminuir o nimero de
concorrentes no mercado;

c) as cor ¢oes produzem eficiéncias desejaveis e indesej; por isso
& necessario saber distinguir umas das outras, bem como quais sdo aquelas
que surgem a curto, médio e a longo prazo.

COMO PROCEDER EM CASOS DE ATOS DE CONCENTRAGAO

De acordo com a Len 8. 884/94 as operacoes de fusdo, aqulanao ou joint
venture d ser i p pelo Sistema Brasileiro
de Defesa da Concorrencua quando uma das empresas participantes detiver
20% ou mais de mercado relevante, ou que tenha obtido (isoladamente ou o
grupo ao qual pertenca) faturamento igual ou superior a R$ 400 milhdes
anuais.

As partes envolvidas nos atos de concemraqao. deverao apresenté -los para
exame a SDE, que tomara as providé para imento da
SEAE e posterior julgamento do CADE.

Tal apresentagéo devera ser realizada previamente, ou em até 15 dias Uteis
apo6s 0 momento que a operagao passa a ter efeitos juridicos no mundo fatico,
sob pena de multa pecuniaria em valor ndo inferior & 60 mil UFIR e nao
superior a 6 milhdes de UFIR.

O TRAMITE DOS PROCESSOS DE
CONDUTA PELO CADE

A SDE, anteriormente a instauragao do processo administrativo, realiza
averiguagoes preliminares com o escopo de apurar a existéncia de infragoes
contra a ordem economica, a partir dos tatos apmsentados na Representagao.
Diante do deste trabalho, a S idi pelo arquwamento

do feito por falta de indici jadores de d a cc
hipotese em que, ainda asslm deveré recorrer de ohc-o da sua decisao para
o CADE, ou, em caso infrati dara inicio

ao processo administrativo.

Quando o referido processo chega ao CADE, sera sorteado o nome de um
Conselheiro que passara a ser o Relator da demanda. Este remetera os
autos a Procuradoria do 6rgéo, que emitird o seu parecer sobre o assunto,
devolvendo os autos ao Cc Iheiro-Relator, para elaboragdo de um
relatério e o voto.




ANEXO IX



Declaraciao e Programa de Ac¢ao de Viena (1993)

A Conferéncia Mundial sobre os Direitos Humanos,

Considerando que a promogao e prote¢do dos direitos humanos sdo questdes prioritarias para a
comunidade internacional e que a Conferéncia oferece uma oportunidade singular para uma
analise abrangente do sistema internacional dos direitos humanos e dos mecanismos de
protecao dos direitos humanos, para fortalecer € promover uma maior observancia desses
direitos de forma justa e equilibrada,

Reconhecendo e afirmando que todos os direitos humanos tém origem na dignidade e valor
inerente a pessoa humana, e que esta € o sujeito central dos direitos humanos e liberdades
fundamentais, razao pela qual deve ser a principal beneficiaria desses direitos e liberdades e
participar ativamente de sua realizacao,

Reafirmando sua adesdo aos propositos e principios enunciados na carta das Nagdes Unidas, e
na Declaragdo Universal dos Direitos Humanos,

Reafirmando o compromisso assumido no ambito do artigo 56 da carta das Nagdes Unidas, de
tomar medidas conjuntas e separadas, enfatizando adequadamente o desenvolvimento de uma
cooperagao internacional eficaz, visando a realizacdo dos propdsitos estabelecidos no artigo
55,

incluindo o respeito universal e observancia dos direitos humanos e liberdades fundamentais
de todas as pessoa,

Enfatizando as responsabilidades de todos os Estados, em conformidade com a Carta das
Nacgdes Unidas, de desenvolver e estimular o respeito dos direitos humanos e liberdades
fundamentais de todas as pessoas sem distin¢ao de raga, sexo, idioma ou religido,

Lembrando o Preambulo da Carta das Nagdes Unidas, particularmente a determinagdo de
reafirmar a fé nos direitos humanos fundamentais, na dignidade e valor da pessoa humana e
nos direitos iguais de homens e mulheres das nacdes grandes e pequenas,

Lembrando também a determinagao contida no Preambulo da Carta das Nagoes Unidas, de
preservar as geracgoes futuras do flagelo da guerra, de estabelecer condi¢des sob as quais a
justica e o respeito as obrigagdes emanadas de tratados e outras fontes do direito internacional
possam ser mantidos, de promover o progresso social e o melhor padrao de vida dentro de um
conceito mais amplo de liberdade, de praticar a tolerancia e a boa vizinhanga e de empregar
mecanismos internacionais para promover avangos econdomicos € sociais em beneficio de todos
0S povos,

Ressaltando que a Declaracao Universal dos Direitos Humanos, que constitui uma meta
comum para todos os povos e todas as nagdes, ¢ fonte de inspiragdo e tem sido a base utilizada
pelas Nagdes Unidas na definigdo das normas previstas nos instrumentos internacionais de
direitos humanos existentes, particularmente no Pacto Internacional dos Direitos Civis e
Politicos e no Pacto Internacional dos Direitos Econdmicos, Sociais e Culturais,

Considerando as importantes mudangas em curso no cenario internacional e as aspiragdes de
todos os povos por uma ordem internacional baseada nos principios consagrados na Carta das



Nagdes Unidas, incluindo a promogao dos direitos humanos e liberdades fundamentais de
todas as pessoas e o respeito pelo principio dos direitos iguais e autodeterminagao dos povos
em condic¢des de paz, democracia, justica, igualdade, Estados de Direito, pluralismo,
desenvolvimento, melhores padrdes de vida e solidariedade,

Profundamente preocupada com as diversas formas de discriminagao e violéncia as quais as
mulheres continuam expostas em todo o mundo,

Reconhecendo que as atividades das Nagdes Unidas na esfera dos direitos humanos devem ser
racionalizadas e melhoradas, visando a fortalecer o mecanismo das Nacdes Unidas nessa esfera
e promover os objetivos de respeito universal e observancia das normas internacionais dos
direitos humanos,

Tendo levado em consideracao as Declaragdes aprovadas nas trés Reunides Regionais,
realizadas em Tunis, San José e Bangkok e as contribui¢des dos Governos, bem como as
sugestdes apresentadas por organizagdes intergovernamentais € ndo — governamentais € os
estudos desenvolvidos por peritos independentes durante o processo preparatdrio da
Conferéncia Mundial sobre Direitos Humanos,

Acolhendo o ano Internacional dos Povos Indigenas de 1993 como a afirmacao do
compromisso da comunidade internacional de garantir-lhes os direitos humanos e liberdades
fundamentais e respeitar suas culturas e identidades,

Reconhecendo também que a comunidade internacional deve conceber os meios para eliminar
os obstaculos existentes e superar desafios a realizacdo de todos os direitos humanos e para
evitar que continuem ocorrendo casos de violagdes de direitos humanos em todo o mundo,

Imbuida do espirito de nossa era e da realidade de nosso tempo, que exigem que todos os
povos do mundo e todos os Estados — membros das Nagdes Unidas empreendam com
redobrado esforgo a tarefa de promover e proteger todos os direitos humanos e liberdades
fundamentais, de modo a garantir a realizagao plena e universal desses direitos,

Determinada a tomar novas medidas em relacdo ao compromisso da comunidade internacional
de promover avangos substanciais na area dos direitos humanos, mediante esfor¢os renovados
e continuados de cooperacao e solidariedade internacionais,

Adota solenemente a Declaragdo e o Programa de A¢ao de Viena

A Conferéncia Mundial sobre Direitos Humanos reafirma o compromisso solene de
todos os Estados de promover o respeito universal e a observancia e protecao de
todos os direitos humanos e liberdades fundamentais a todas as pessoas, em
conformidade com a Carta das Nagdes Unidas, outros instrumentos relacionados aos
direitos humanos e o direito internacional. A natureza universal desses direitos e
liberdades esta fora de questao.

Nesse contexto, o fortalecimento da cooperagao internacional na area dos direitos humanos ¢
essencial a plena realizagdo dos propoésitos das Nagdes Unidas.



Os direitos humanos ¢ as liberdades fundamentais sdo direitos naturais aos seres humanos; sua
protecao e promogao sao responsabilidades primordiais dos Governos.

Todos os povos tém direito a autodeterminagdo. Em virtude desse direito, determinam
livremente sua condi¢do politica e promovem livremente o desenvolvimento econdmico, social
e cultural.

Levando em consideragado a situagdo particular dos povos submetidos a dominacao colonial ou
outras formas de dominagao estrangeira, a Conferéncia Mundial sobre Direitos Humanos
reconhece o direito dos povos de tomar medidas legitimas, em conformidade com a Carta das
Nagodes Unidas, para garantir seu direito inalienavel a autodeterminacdo. A Conferéncia
Mundial sobre Direitos Humanos considera que a negacao do direito a autodeterminagao
constitui uma violagdo dos direitos humanos e enfatiza a importancia da efetiva realizagdo
desse direito.

De acordo com a Declaracdo sobre os Principios do Direito Internacional Relativos a Relagdes
Amistosas e a Cooperagao entre Estados em conformidade com a Carta das Nagdes Unidas,
nada do que foi exposto acima sera entendido como uma autorizacao ou estimulo a qualquer
acdo que possa desmembrar ou prejudicar, total ou parcialmente, a integridade territorial ou
unidade politica de Estados soberanos e independentes que se conduzam de acordo com o
principio de igualdade de direitos e autodeterminagao dos povos e que possuam assim Governo
representativo do povo como um todo, pertencente ao territdrio, sem qualquer tipo de
distingao.

3. Devem ser adotadas medidas internacionais eficazes para garantir ¢ monitorar a aplicagdo de
normas de direitos humanos a povos submetidos a ocupacao estrangeira, bem como medidas
juridicas eficazes contra a violagdo de seus direitos humanos, de acordo com as normas dos
direitos humanos e o direito internacional, particularmente a Convengao de Genebra sobre
Protecdo de Civis em Tempo de Guerra, de 14 de agosto de 1949, e outras normas aplicaveis
do direito humanitario.

4. A promocao e protecdo de todos os direitos humanos e liberdades fundamentais devem ser
consideradas como um objetivo prioritario das Na¢des Unidas, em conformidade com seus
propdsitos e principios, particularmente o proposito da cooperacao internacional. No contexto
desses propdsitos e principios, a promogao e protecao de todos os direitos humanos constituem
uma preocupacao legitima da comunidade internacional. Os 6rgaos e agéncias especializados
relacionados com os direitos humanos devem, portanto, reforgar a coordenagdo de suas
atividades com base na aplicacdo coerente e objetiva dos instrumentos internacionais de
direitos humanos.

5. Todos os direitos humanos sdo universais, indivisiveis interdependentes e inter-
relacionados. A comunidade internacional deve tratar os direitos humanos de forma global,
justa e eqiiitativa, em pé de igualdade e com a mesma énfase. Embora particularidades
nacionais e regionais devam ser levadas em consideracdo, assim como diversos contextos
historicos, culturais e religiosos, ¢ dever dos Estados promover e proteger todos os direitos
humanos e liberdades fundamentais, sejam quais forme seus sistemas politicos, econdOmicos e
culturais.

6. Os esfor¢os do sistema das Nagdes Unidas, para garantir o respeito universal € a observancia
de todos direitos humanos e liberdades fundamentais de todas as pessoas, contribuem para a
estabilidade e bem — estar necessarios a existéncia de relagdes pacificas e amistosas entre as
nacdes e para melhorar as condi¢des de paz e seguranca e o desenvolvimento social e



economico, em conformidade com a Carta das Nagoes Unidas.

7. O processo de promogao e prote¢ao dos direitos humanos deve ser desenvolvido em
conformidade com os propdsitos e principios da Carta das Nac¢des Unidas e o direito
internacional.

8. A democracia, o desenvolvimento e o respeito aos direitos humanos e liberdades
fundamentais sdo conceitos interdependentes que se reforcam mutuamente. A democracia se
baseia na vontade livremente expressa pelo povo de determinar seus proprios sistemas
politicos, econdmicos, sociais e culturais e em sua plena participagdo em todos os aspectos de
suas vidas. Nesse contexto, a promog¢ao e protecdo dos direitos humanos e liberdades
fundamentais, em niveis nacional e internacional, devem ser universais € incondicionais. A
comunidade internacional deve apoiar o fortalecimento e a promogao de democracia e o
desenvolvimento e respeito aos direitos humanos e liberdades fundamentais no mundo inteiro.

9. A Conferéncia Mundial sobre Direitos Humanos reafirma que os paises menos
desenvolvidos que optaram pelo processo de democratizagdo e reformas economicas, muitos
dos quais situam-se na Africa, devem ter o apoio da comunidade internacional em sua
transi¢ao para a democracia e o desenvolvimento econdmico.

10. A Conferéncia Mundial sobre Direitos Humanos reafirma o direito ao desenvolvimento,
previsto na Declaragdo sobre Direito ao Desenvolvimento, como um direito universal e
inaliendvel e parte integral dos direitos humanos fundamentais.

Como afirma a Declaragdo sobre o Direito ao Desenvolvimento, a pessoa humana € o sujeito
central do desenvolvimento.

Embora o desenvolvimento facilite a realiza¢do de todos os direitos humanos, a falta de
desenvolvimento nao podera ser invocada como justificativa para se limitar os direitos
humanos internacionalmente reconhecidos.

Os Estados devem cooperar uns com os outros para garantir o desenvolvimento e eliminar
obstaculos ao mesmo. A comunidade internacional deve promover uma cooperacao
internacional eficaz, visando a realizacdo do direito ao desenvolvimento ¢ a eliminagao de
obstaculos ao desenvolvimento.

O progresso duradouro necessario a realizagao do direito ao desenvolvimento exige politicas
eficazes de desenvolvimento em nivel nacional, bem como relagdes econdmicas eqiiitativas e
um ambiente econdmico favoravel em nivel internacional.

11. O direito ao desenvolvimento deve ser realizado de modo a satisfazer eqiiitativamente as
necessidades ambientais e de desenvolvimento de geracdes presentes e futuras. A Conferéncia
Mundial sobre Direitos Humanos reconhece que a pratica de descarregar ilicitamente
substancias e residuos toxicos e perigosos constitui uma grave ameacga em potencial aos
direitos de todos a vida e a saude.

Consequentemente, a Conferéncia Mundial sobre Direitos Humanos apela a todos os Estados
para que adotem e implementem vigorosamente as convengdes existentes sobre o
descarregamento de produtos e residuos toxicos € perigosos € para que cooperem na prevencao
do descarregamento ilicito.

Todas as pessoas tém o direito de desfrutar dos beneficios do progresso cientifico e de suas



aplicagdes. A Conferéncia Mundial sobre Direitos Humanos observa que determinados
avangos, principalmente na area das ciéncias biomédicas e biologicas, podem ter
conseqiiéncias potencialmente adversas para a integridade, dignidade e os direitos humanos do
individuo e solicita a cooperagdo internacional para que se garanta pleno respeito aos direitos
humanos e a dignidade, nessa area de interesse universal.

12. A Conferéncia Mundial sobre Direitos Humanos apela a comunidade internacional, no
sentido de que a mesma empreenda todos os esforgos necessarios para ajudar a aliviar a carga
da divida externa dos paises em desenvolvimento, visando a complementar os esfor¢os dos
Governos desses paises para garantir plenamente os direitos econdmicos, sociais e culturais de
seus povos.

13. Os Estados e as organizagdes internacionais, em regime de cooperagao com as
organizagdes nao — governamentais, devem criar condi¢des favoraveis nos niveis nacional,
regional e internacional para garantir o pleno e efetivo exercicio dos direitos humanos. Os
Estados devem eliminar todas as violacdes de direitos humanos e suas causas, bem como os
obstaculos a realizagcao desses direitos.

14. A existéncia de situacdes generalizadas de extrema pobreza inibe o pleno e efetivo
exercicio dos direitos humanos; a comunidade internacional deve continuar atribuindo alta
prioridade a medidas destinadas a aliviar e finalmente eliminar situagdes dessa natureza.

15. O respeito aos direitos humanos e liberdades fundamentais, sem distin¢des de qualquer
espécie, ¢ uma norma fundamental do direito internacional na area dos direitos humanos. A
eliminagdo répida e abrangente de todas as formas de racismo de discriminacdo racial, de
xenofobia e de intolerancia associadas a esses comportamentos deve ser uma tarefa prioritaria
para a comunidade internacional. Os Governos devem tomar medidas eficazes para preveni-las
e combaté-las. Grupos, instituigdes, organizac¢des intergovernamentais € nao - governamentais
e individuos de modo geral devem intensificar seus esforcos de cooperacdo e coordenacdo de
atividades contra esses males.

16. A Conferéncia Mundial sobre Direitos Humanos vé com bons olhos o progresso alcangado
no sentido de por fim ao apartheid e solicitar que a comunidade internacional e o sistema das
Nagodes Unidas prestem auxilio nesse processo.

Por outro lado, a Conferéncia Mundial sobre Direitos Humanos deplora os atos persistentes de
violéncia que tém por objetivo frustar o desmantelamento pacifico do apartheid.

17. Os atos, métodos e praticas terroristas em todas as suas formas e manifestagdes, bem como
os vinculos existentes entre alguns paises e o trafico de drogas, sdo atividades que visam a
destrui¢do dos direitos humanos, das liberdades fundamentais e da democracia e que ameacam
a integridade territorial e a seguranga dos paises, desestabilizando Governos legitimamente
constituidos. A comunidade internacional deve tomar as medidas necessarias para fortalecer a
cooperagdo na prevencao e combate ao terrorismo.

18. Os direitos humanos das mulheres e das meninas sao inalienaveis e constituem parte
integral e indivisivel dos direitos humanos universais. A plena participacao das mulheres, em
condi¢cdes de igualdade, na vida politica, civil, econdmica, social e cultural nos niveis nacional,
regional e internacional e a erradicagdo de todas as formas de discriminag¢ao, com base no
sexo, sdo objetivos prioritarios da comunidade internacional.

A violéncia e todas as formas de abuso e exploragao sexual, incluindo o preconceito cultural e



o trafico internacional de pessoas, sdo incompativeis com a dignidade e valor da pessoa
humana e devem ser eliminadas. Pode-se conseguir isso por meio de medidas legislativas,
acdes nacionais e cooperagdo internacional nas areas do desenvolvimento econdmico e social,
da educagdo, da maternidade segura e assisténcia a saude e apoio social.

Os direitos humanos das mulheres devem ser parte integrante das atividades das Nagdes
Unidas na area dos direitos humanos, que devem incluir a promocgao de todos os instrumentos
de direitos humanos relacionados a mulher.

A Conferéncia Mundial sobre Direitos Humanos insta todos os Governos, instituigdes
governamentais e ndo — governamentais a intensificarem seus esforcos em prol da protecdo e
promocao dos direitos humanos da mulher e da menina.

19. Considerando a importancia da promocao e protecao dos direitos das pessoas pertencentes
a minorias e a contribui¢cdo dessa promogao e protecao a estabilidade politica e social dos
Estados onde vivem, a Conferéncia Mundial sobre os Direitos Humanos reafirma a obrigacao
dos Estados de garantir a pessoas pertencentes a minorias o pleno e efetivo exercicio de todos
os direitos humanos e liberdades fundamentais, sem qualquer forma de discriminag@o e em
plena igualdade perante a lei, em conformidade com a Declaragdo das Nac¢des Unidas sobre os
Direitos da Pessoa Pertencentes a Minorais Nacionais, Etnicas, Religiosas e Lingiiisticas.

As pessoas pertencentes a minorias t€m o direito de desfrutar de sua propria cultura, de
professar e praticar sua propria religido e de usar seu proprio idioma privadamente ou em
publico, com toda a liberdade e sem qualquer interferéncia ou forma de discriminagao.

20. A Conferéncia Mundial sobre Direitos Humanos reconhece a dignidade inerente e a
contribuicao singular dos povos indigenas ao desenvolvimento e pluralidade da sociedade e
reafirma vigorosamente o compromisso com a comunidade internacional em relagdo ao bem-
estar econdmico, social e cultural desses povos e ao seu direito de usufruir dos frutos do
desenvolvimento sustentavel. Os Estados devem garantir a plena e livre participacdo de povos
indigenas em todos os aspectos da sociedade, particularmente nas questdes que lhes dizem
respeito. Considerando a importancia da promogao e protecdo dos direitos dos povos indigenas
e a contribuicao dessa promogao e protecao a estabilidade politica e social dos Estados onde
vivem, os Estados devem tomar medidas positivas e harmonizadas, em conformidade com o
direito internacional, para garantir o respeito a todos os direitos humanos e liberdades
fundamentais dos povos indigenas em bases iguais e indiscriminatérias, reconhecendo o valor
e a diversidade de suas distintas identidades, culturas e formas de organizagao social.

21. A Conferéncia Mundial sobre Direitos Humanos, acolhendo positivamente a pronta
ratificacdo da Convencao sobre Direitos da Crianga por parte de um grande numero de Estados
e observando o reconhecimento do direitos humanos das criangas na Declaracao Mundial
sobre a Sobrevivéncia, Prote¢ao ¢ Desenvolvimento das Criangas, € no Plano de Agao adotado
na Cupula Mundial sobre a Crianga, solicita vigorosamente a ratificagdo universal da
Convengao até 1995 e sua efetiva implementagdo por todos os Estados — partes mediante a
adogdo de todas as medidas legislativas, administrativas e de outra natureza que se fagam
necessarias, assim como mediante a alocagdo do méaximo possivel de recursos disponiveis. A
nao-discriminagao e o interesse superior das criancas devem ser considerados fundamentais em
todas as atividades dirigidas a infancia, levando em devida conta a opinido dos proprios
interessados. Os mecanismos e programas nacionais e internacionais de defesa e protec¢do da
infincia devem ser fortalecidos, particularmente em prol de uma maior defesa das meninas,
das crian¢as abandonadas, das criancas de rua, das criangas economica e sexualmente
exploradas, incluindo as que sdo vitimas da pornografia e prostituicao infantis e da venda de



orgaos, das criangas acometidas por doencas, inclusive a sindrome da imunodeficiéncia
adquirida, das criangas refugiadas e deslocadas, das criangas detidas, das criancas em situagdes
de conflito armado, bem como das criancas que sdo vitimas da fome, da seca e de outras
emergeéncias. Deve-se promover a cooperacao e solidariedade internacionais, com vistas a
apoiar a implementacao da Convencao e os direitos da crianca devem ser prioritarios em todas
as atividades das Nagoes Unidas na area dos direitos humanos.

A Conferéncia Mundial sobre Direitos Humanos enfatiza também que o desenvolvimento
pleno e harmonioso da personalidade dos meninos e das meninas exige que eles crescam em
um ambiente familiar que merece, por conseguinte, mais protecao.

22. Deve-se dar atengdo especial as pessoas portadoras de deficiéncias, visando a assegurar-
lhes um tratamento ndo — discriminatério e eqiiitativo no campo dos direitos humanos e
liberdades fundamentais, garantindo sua plena participagdo em todos os aspectos da sociedade.

23. A Conferéncia Mundial sobre Direitos Humanos reafirma que todas as pessoas, sem
qualquer distingao, tém direito a solicitar e gozar de asilo politico em outros paises em caso de
persegui¢cdo, bem como a retornar a seu proprio pais. Nesse particular, enfatiza a importancia
da Declaracao do Direitos Humanos, da Convengao sobre o Estatuto dos Refugiados de 1951,
de seu Protocolo de 1967 e dos instrumentos regionais. Expressa seu reconhecimento aos
Estados que continuam a aceitar e acolher grandes numeros de refugiados, em seus territérios e
ao Alto Comissariado das Nagdes Unidas para os Refugiados pela dedicagdo com que
desempenha sua tarefa. Expressa também seu reconhecimento ao Organismo de Obras
Publicas e Socorro das Nagdes Unidas para Refugiados Palestinos no Oriente Proximo.

A Conferéncia Mundial sobre Direitos Humanos reconhece que violagdes flagrantes de direitos
humanos, particularmente aquelas cometidas em situacdes de conflito armado, representam um
dos multiplos e complexos fatores que levam ao deslocamento de pessoas.

Em vista da complexidade da crise mundial de refugiados, a Conferéncia Mundial sobre
Direitos Humanos reconhece, em conformidade com a Carta das Nagdes Unidas € com os
instrumentos internacionais pertinentes e em sintonia com o espirito de solidariedade
internacional e com a necessidade de compartilhar responsabilidades, que a comunidade
internacional deve adotar um planejamento abrangente em seus esforcos, para coordenar
atividades e promover uma maior cooperacao com paises e organizagdes pertinentes nessa
area, levando em consideracdo o mandato do Alto Comissariado das Nagdes Unidas para os
Refugiados. Esse planejamento deve incluir o desenvolvimento de estratégias que abordam as
causas e os efeitos dos movimentos de refugiados e de outras pessoas deslocadas, o
fortalecimento de medidas preparatorias € mecanismos de resposta, a concessao de protecao e
assisténcia eficazes, levando em conta as necessidades especiais das mulheres e das criangas, e
a identificacao de solu¢des duradouras, preferencialmente a repatriagao voluntaria de
refugiados em condicdes de seguranca e dignidade, incluindo solugdes como as adotadas pelas
conferéncias internacionais sobre refugiados. Nesse contexto, a Conferéncia Mundial sobre
Direitos Humanos enfatiza as responsabilidades dos Estados, particularmente no que diz
respeito aos paises de origem.

A luz de tal abordagem global, a Conferéncia Mundial sobre Direitos Humanos enfatiza a
importancia de se prestar atencao especial, particularmente por meio de organizagdes inter
governamentais ¢ humanitarias, e de se encontrar solu¢des duradouras, para a questao das
pessoas deslocadas internamente, incluindo seu retorno voluntario e reabilitagdo.

Em conformidade com a Carta das Nac¢des Unidas e com os principios de direito humanitario,



a Conferéncia Mundial sobre Direitos Humanos enfatiza também a importancia e a
necessidade da assisténcia humanitaria as vitimas de todos os desastres, sejam eles naturais ou
produzidos pelo homem.

24. E extremamente importante que se enfatize a promogio e protegdo dos direitos humanos de
pessoas pertencentes a grupos que se tornaram vulneraveis, como os trabalhadores migrantes,
visando a eliminacao de todas as formas de discrimina¢ao contra os mesmos ¢ o fortalecimento
e implementacao mais eficaz dos instrumentos de direitos humanos existentes. Os Estados tém
a obrigacao de criar € manter mecanismos nacionais adequados, particularmente nas areas de
educacao, saude e apoio social, para promover e proteger os direitos de setores vulneraveis de
suas populacdes e garantir a participagao de pessoas desses setores na busca de solugdes para
seus problemas.

25. A Conferéncia Mundial sobre Direitos Humanos afirma que a pobreza extrema e a
exclusdo social constituem uma violacdo da dignidade humana e que devem ser tomadas
medidas urgentes para se ter um conhecimento maior do problema da pobreza extrema e suas
causas, particularmente aquelas relacionadas ao problema do desenvolvimento, visando a
promover os direitos humanos das camadas mais pobres, por fim a pobreza extrema e a
exclusdo social e promover uma melhor distribui¢do dos frutos do progresso social. E essencial
que os Estados estimulem a participacao das camadas mais pobres nas decisdes adotadas em
relacdo as suas comunidades, & promocao dos direitos humanos e aos esfor¢os para combater a
pobreza extrema.

26. A Conferéncia Mundial sobre Direitos Humanos vé com bons olhos o progresso alcangado
na codificagdo dos instrumentos de direitos humanos, que constitui um processo dinamico e
evolutivo, e recomenda vigorosamente a ratificagdo universal dos tratados de direitos humanos
existentes. Todos os Estados devem aderir a esses instrumentos internacionais e devem evitar
ao maximo a formulagdo de reservas.

27. Cada Estado deve ter uma estrutura eficaz de recursos juridicos para reparar infragdes ou
violagdes de direitos humanos. A administracdo da justica, por meio dos 6rgdos encarregados
de velar pelo cumprimento da legislagao e, particularmente, de um poder judiciario e uma
advocacia independentes, plenamente harmonizados com as normas consagradas nos
instrumentos internacionais dos direitos humanos, ¢ essencial para a realizagdo plena e nao
discriminatoria dos direitos humanos e indispensavel aos processos de democratizagdo e
desenvolvimento sustentavel. Nesse contexto, as institui¢des responsaveis pela administracio
da justi¢a devem ser adequadamente financiadas e a comunidade internacional deve oferecer
um nivel mais elevado de assisténcia técnica ¢ financeira as mesmas. Cabe as Nac¢oes Unidas
estabelecer, como prioridade, programas especiais de servigos de consultoria, com vistas a uma
administracao da justica forte e independente.

28. A Conferéncia Mundial sobre Direitos Humanos expressa sua consternacdo diante do
registro de inimeras violagdes de direitos humanos, particularmente na forma de genocidio,
limpeza étnica e violagdo sistematica dos direitos das mulheres em situagdes de guerra, que
criam éxodos em massa de refugiados e pessoas deslocadas. Ao mesmo tempo que condena
firmemente essas praticas abomindveis, a Conferéncia reitera seu apelo para que os autores
desses crimes sejam punidos e essas praticas imediatamente interrompidas.

29. A Conferéncia Mundial sobre Direitos Humanos expressa profunda preocupagao com as
violagdes de direitos humanos registradas em todas as partes do mundo, em desrespeito as
normas consagradas nos instrumentos internacionais de direitos humanos e no direito
internacional humanitario, e com a falta recursos juridicos suficientes e eficazes para as



vitimas.

A Conferéncia Mundial sobre Direitos Humanos estd profundamente preocupada com as
violagdes de direitos humanos durante conflitos armados, que afetam a populagao civil,
particularmente as mulheres, as criangas, os idosos e os portadores de deficiéncias; portanto, a
Conferéncia apela aos Estados e a todas as partes em conflitos armados para que observem
estritamente o direito internacional humanitario, estabelecido nas Convencdes de Genebra de
1949 e consagrado em outras normas e principios do direito internacional, assim como 0s
padrdes minimos de protecao dos direitos humanos, estabelecidos em convengdes
internacionais.

A Conferéncia Mundial sobre Direitos Humanos reafirma o direito das vitimas a assisténcia
oferecida por organiza¢des humanitarias, como prevéem as Convengdes de Genebra de 1949 e
outros instrumentos pertinentes ao direito internacional humanitario, e apela para que o acesso
a essa assisténcia seja seguro e oportuno.

30. A Conferéncia Mundial sobre Direitos Humanos expressa também consternagao diante da
persisténcia, em diferentes partes do mundo, de viola¢des flagrantes e sistemdticas que
constituem sérios obstaculos ao pleno exercicio de todos os direitos humanos. Essas violagdes
e obstaculos incluem, além da tortura e de tratamentos ou puni¢des desumanos e degradantes,
execugdes sumarias e arbitrarias, desaparecimentos, detengdes arbitraria, todas formas de
racismo, discriminagao racial e apartheid, ocupacdo estrangeira, dominagdo externa,
xenofobia, pobreza, fome e outras formas de negagao dos direitos econdmicos, sociais €
culturais, intolerancia religiosa, terrorismo, discriminag¢ao contra as mulheres e a auséncia do
Estado de Direito.

31. A Conferéncia Mundial sobre Direitos Humanos apela aos Estados para que nao tomem
medidas unilaterais contrarias ao direito internacional e a Carta das Nagdes Unidas que criem
obstaculos as relagdes comerciais entre os Estados e impecam a plena realizag@o dos direitos
humanos enunciados na Declara¢ao Universal dos Direitos Humanos e nos instrumentos
internacionais de direitos humanos, particularmente o direito de todas as pessoas a um nivel de
vida adequado a sua saude e bem-estar, que inclui alimentagdo e acesso a assisténcia de saude,
moradia e servigos sociais necessarios. A Conferéncia Mundial sobre Direitos Humanos afirma
que a alimentacao nao deve ser usada como instrumento de pressao politica.

32. A Conferéncia Mundial sobre Direitos Humanos reafirma a importincia de se garantir a
universalidade, objetividade e ndo seletividade na consideragdo de questdes relativas aos
direitos humanos.

33. A Conferéncia Mundial sobre Direitos Humanos reafirma o dever dos Estados, consagrado
na Declaracao Universal dos Direitos Humanos, no Pacto Internacional dos Direitos
Econdmicos, Sociais e Culturais e em outros instrumentos internacionais de direitos humanos,
de orientar a educacao no sentido de que a mesma reforce o respeito aos direitos humanos e
liberdades fundamentais. A Conferéncia sobre Direitos Humanos enfatiza a importancia de
incorporar a questdo dos direitos humanos nos programas educacionais e solicita aos Estados
que assim procedam. A educagdo deve promover o entendimento, a tolerancia, a paz e as
relacdes amistosas entre as nacdes e todos os grupos raciais ou religiosos, além de estimular o
desenvolvimento de atividades voltadas para esses objetivos no ambito da Nagdes Unidas. Por
essa razao, a educagdo sobre direitos humanos e a divulgagao de informagdes adequadas, tanto
de carater tedrico quanto pratico, desempenham um papel importante na promogao e respeito
aos direitos humanos em relagdo a todos os individuos, sem qualquer distingao de raca, idioma
ou religido, e devem ser elementos das politicas educacionais em niveis nacional e



internacional. A Conferéncia Mundial sobre Direitos Humanos observa que a falta de recursos
e restrigdes institucionais podem impedir a realizacao imediata desses objetivos.

34. Devem ser empreendidos esfor¢os mais vigorosos para auxiliar paises que solicitem ajuda,
no sentido de estabelecerem condi¢des adequadas para garantir a todos os individuos o
exercicio dos direitos humanos universais e das liberdades fundamentais. Os Governos, 0
sistema das Nacodes Unidas e outras organizacdes multilaterais sdo instados a aumentar
consideravelmente os recursos alocados a programas voltados ao estabelecimento e
fortalecimento da legislacdo, das institui¢des e das infra-estruturas nacionais que defendem o
Estado de Direito e a democracia, a assisténcia eleitoral, a promog¢ao da consciéncia dos
direitos humanos por meio de treinamento, ensino ¢ educacao e a participacao popular e da
sociedade civil.

Deve-se fortalecer e tornar mais eficientes e transparentes os programas de consultoria e
cooperagao técnica do Centro de Direitos Humanos, para que os mesmos se tornem
importantes meios de promover mais respeito aos direitos humanos. Solicita-se aos Estados
que aumentem suas contribuicdes a esses programas, promovendo a alocagdo de mais recursos
do orcamento regular das Nacdes Unidas por meio de contribui¢des voluntarias.

35. A execugdo plena e efetiva das atividades das Nag¢des Unidas voltadas a promogao e
protecao dos direitos humanos deve refletir a elevada importancia atribuida aos direitos
humanos na Carta das Nac¢des Unidas e a demanda por atividades das Nac¢des Unidas na area
dos direitos humanos, conforme o mandato conferido pelos Estados — membros. Para esse fim,
as atividades das Nagoes Unidas na area dos direitos humanos devem contar com mais
recursos.

36. A Conferéncia Mundial sobre Direitos Humanos reafirma o importante e construtivo papel
desempenhado pelas instituigdes nacionais na promog¢ao dos direitos humanos, particularmente
no assessoramento das autoridades competentes, na reparacao de violagdes de direitos
humanos, na divulga¢do das informagdes sobre esses direitos e na educagdo em direitos
humanos.

A Conferéncia Mundial sobre Direitos Humanos estimula o estabelecimento e fortalecimento
de institui¢des nacionais, tendo em vista os "Principios relativos ao estatuto das instituigdes
nacionais", reconhecendo o direito de cada Estado de estabelecer a estrutura que melhor
convenha as necessidades particulares em nivel nacional.

37. Os acordos regionais desempenham um papel fundamental na promogao e protecao dos
direitos humanos. Eles devem reforcar as normas universais dos direitos humanos,
consagrados nos instrumentos internacionais de direitos humanos, e sua prote¢cdo. A
Conferéncia Mundial sobre Direitos Humanos endossa os esfor¢os que estdo sendo
empreendidos no sentido de fortalecer esses acordos e melhorar sua eficécia, a0 mesmo tempo
que enfatiza a importancia de os mesmos cooperarem com as atividades das Nac¢oes Unidas na
area dos direitos humanos.

A Conferéncia Mundial sobre Direitos Humanos reitera a necessidade de se considerar a
possibilidade de estabelecer, onde ndo existam, acordos regionais e sub-regionais, visando a
promogao e prote¢ao dos direitos humanos.

38. A Conferéncia Mundial sobre Direitos Humanos reconhece o importante papel
desempenhado por organizagdes nao — governamentais na promogao dos direitos humanos e
em atividades humanitarias em niveis nacional, regional e internacional. A Conferéncia



Mundial sobre Direitos Humanos aprecia a contribui¢do dessas organizagdes no sentido de
tornar o publico mais consciente da questdo dos direitos humanos, desenvolver atividades de
educacdo, treinamento e pesquisa nessa area e promover e proteger todos os direitos humanos
e liberdades fundamentais. Reconhecendo que a responsabilidade primordial pela ado¢ado de
normas cabe aos Estados, a Conferéncia aprecia também a contribui¢ao oferecida por
organizagdes nao- governamentais nesse processo. Nesse contexto, a Conferéncia Mundial
sobre Direitos Humanos ressalta a importancia da continuidade do didlogo e da cooperacao
entre Governos e organizagdes nao - governamentais. As organizagdes ndo - governamentais €
seus membros efetivamente ativos na area dos direitos humanos devem desfrutar dos direitos e
liberdades reconhecidos na Declaragao Universal dos Direitos Humanos e gozar da protecao
da legislagdo nacional. Esses direitos e liberdades ndo podem ser exercidos de forma contraria
aos propositos e principios das Nagdes Unidas. As organizagdes nao — governamentais devem
ter liberdade para desempenhar suas atividades na area dos direitos humanos sem
interferéncias, em conformidade com a legislagdo nacional e em sintonia com a Declaracao
Universal dos Direitos Humanos.

39. Ao enfatizar a importancia de se dispor de informacdes objetivas, responsaveis e
imparciais sobre questdes humanitérias e de direitos humanos, a Conferéncia Mundial sobre
Direitos Humanos encoraja uma maior participacdo dos meios de comunicagao de massa nesse
esfor¢o, aos quais a legislacdo nacional deve garantir liberdade e protecao.

I'l

A. Maior coordenagdo nos sistema das Na¢des Unidas na 4rea dos direitos humanos

1. A Conferéncia Mundial sobre Direitos Humanos recomenda uma maior coordenagdo em
apoio aos direitos humanos e liberdades fundamentais, no &mbito do sistema das Nagdes
Unidas. Com essa finalidade insta todos os 6rgdos e organismos especializados das Nacdes
Unidas, cujas atividades envolvem os direitos humanos, a cooperarem uns com o0s outros, no
sentido de fortalecer, racionalizar e simplificar suas atividades, levando em consideragdo a
necessidade de evitar duplicagdes desnecessarias. A Conferéncia Mundial sobre Direitos
Humanos recomenda também ao Secretario Geral que, em suas reunides anuais, funcionarios
de alto nivel de 6rgdos ou organismos competentes das Nagdes Unidas, além de coordenarem
suas atividades, avaliem também o impacto de suas estratégias e politicas sobre a fruicdo de
todos os direitos humanos.

2. Além disso, a Conferéncia Mundial sobre Direitos Humanos solicita as organizagdes
regionais e as principais instituicdes internacionais e regionais de financiamento e
desenvolvimento que avaliem o impacto de suas politicas e programas sobre a fruicdo dos
direitos humanos.

3. A Conferéncia Mundial sobre Direitos Humanos reconhece que os organismos
especializados e 6rgdos e institui¢des competentes do sistema das Nacdes Unidas, assim como
outras organizagdes intergovernamentais cujas atividades envolvem direitos humanos,
desempenham

um papel vital na formulagao, promocao e implementagdo de normas relativas aos direitos
humanos sob suas respectivas competéncias, € que esses organismos, 0rgaos e organizacdes
devem levar em consideracao os resultados da Conferéncia Mundial sobre Direitos Humanos



nas areas de sua competéncia.

4. A Conferéncia Mundial sobre Direitos Humanos recomenda vivamente que se empreenda
um esfor¢o coordenado, no sentido de estimular e facilitar a ratificagdo e adesdo ou sucessao
dos tratados e protocolos internacionais de direitos humanos adotados no ambito do sistema
das Nacdes Unidas, visando a torné-los universalmente aceitos. Em regime de consultas com
os 0rgaos estabelecidos em virtude desses tratados, o Secretario Geral deve considerar a
possibilidade de iniciar um didlogo com Estados que ndo aderiram aos ditos tratados de
direitos humanos, visando a identificar obstaculos e maios para supera-los.

5. A Conferéncia Mundial sobre Direitos Humanos solicita que os Estados considerem a
possibilidade de limitar o alcance de quaisquer reservas que porventura tenham adotado em
relacdo a instrumentos internacionais de direitos humanos, que formulem tais reservas de
forma mais precisa e estrita possivel, que ndo adotem reservas incompativeis com o objeto e
proposito do tratado em questdo e que reconsiderem regularmente tais reservas com vistas a
elimina-las.

6. A Conferéncia Mundial sobre Direitos Humanos, reconhecendo a necessidade de manter
consisténcia com a elevada qualidade dos padrdes internacionais existentes e evitar a
prolifera¢do dos instrumentos de direitos humanos, reafirma as diretrizes par a elaboracio de
novos instrumentos internacionais, consagradas na Resolucao n. 41/120, de 4 de dezembro de
1986, da Assembléia Geral das Nacdes Unidas e solicita aos 6rgdos de direitos humanos das
Nacgodes Unidas que, ao considerarem a possibilidade de elaborar novas normas internacionais,
levem em consideragdo essas diretrizes, consultem os 6rgaos de direitos humanos criados por
tratados sobre a necessidade de elaborar novas normas e solicitem a Secretaria que elabore um
exame técnico dos novos instrumentos propostos.

7. A Conferéncia Mundial sobre Direitos Humanos recomenda que, mediante solicitacdo dos
Estados—membros interessados, sempre que necessario, sejam designados funcionérios
graduados aos escritorios regionais das Nagdes Unidas para divulgarem informagdes e
oferecerem treinamento e outras formas de assisténcia técnica na area de direitos humanos.
Deve-se organizar cursos de treinamento na area de direitos humanos para funcionarios
internacionais designados para trabalhar em areas relacionadas a esses direitos.

8. A Conferéncia Mundial sobre Direitos Humanos considera positiva a iniciativa de realizar
sessoes de emergéncia no &mbito da Comissdo de Direitos Humanos e solicita aos 6rgaos
competentes do sistema das Na¢des Unidas que considerem outros meios de responder a
violagdes flagrantes de direitos humanos.

Recursos

9. A Conferéncia Mundial sobre Direitos Humanos, preocupada com a crescente disparidade
entre as atividades do Centro de Direitos Humanos e os recursos humanos, financeiros e de
outra natureza disponiveis para a sua execugao, e levando em considerag@o os recursos
necessarios para a implementagdo de outros programas importantes das Na¢des Unidas,
solicita ao Secretario Geral e a Assembléia Geral que tomem medidas imediatas, no sentido de
aumentar substancialmente os recursos disponiveis a programas de direitos humanos nos
or¢amentos existentes e futuros das Nagdes Unidas, bem como medidas urgentes para obter
mais recursos extra - orgamentarios.

10. Nesse contexto, deve-se alocar uma propor¢ao maior do orgamento regular ao Centro de
Direitos Humanos, visando a cobrir seus custos € outros custos por ele assumidos, incluindo os



correspondentes aos 6rgdos de direitos humanos das Nag¢des Unidas. O financiamento
voluntario das atividades de cooperacao técnica do Centro deve reforgar esse incremento
orcamentario; a Conferéncia Mundial sobre Direitos Humanos solicita contribui¢oes
voluntérias ao fundos fiduciarios existentes.

11. A Conferéncia Mundial sobre Direitos Humanos solicita ao Secretario Geral e a
Assembléia Geral que fornecam uma quantidade suficiente de recursos humanos, financeiros e
de outra natureza ao Centro de Direitos Humanos, para que o mesmo possa desempenhar suas
tarefas de forma eficaz, eficiente e rapida.

12. A Conferéncia Mundial sobre Direitos Humanos, observando a necessidade de garantir a
disponibilidade de recursos humanos e financeiros para o desempenho das atividades de
direitos humanos, em conformidade com o mandato atribuido por 6rgdos intergovernamentais,
solicita ao Secretario Geral, de acordo com o artigo 101 da Carta das Nagdes Unidas, e aos
Estados — membros, que adotem critérios coerentes para garantir a disponibilidade dos
recursos necessarios em virtude da ampliagdo dos mandatos da Secretaria. A Conferéncia
Mundial dos Direitos Humanos convida o Secretario Geral a considerar a necessidade ou
utilidade de modificar os procedimentos do ciclo orgamentario, no sentido de garantir a
oportunidade e efetiva implementacdo de atividades de direitos humanos, em conformidade
com os mandatos outorgados pelos Estados—membros.

Centro de Direitos Humanos

13. A Conferéncia Mundial sobre Direitos Humanos enfatiza a importancia de se fortalecer o
Centro de Direitos Humanos das Nag¢odes Unidas.

14. O Centro de Direitos Humanos deve desempenhar um papel importante na coordenacao de
todo o trabalho desenvolvido pelo sistema das Nacdes Unidas na area dos direitos humanos. A
melhor forma de viabilizar o papel focal do Centro ¢ permitir que 0 mesmo coopere
plenamente com outros organismos e 6rgaos das Nagdes Unidas. O papel coordenador do
Centro de Direitos Humanos exige também que o seu escritorio em New York seja fortalecido.

15. Deve-se fornecer ao Centro de Direitos Humanos meios adequados para o sistema de
relatores tematicos e, por paises, peritos, grupos de trabalho e 6rgdos criados por tratados. O
exame da aplicagdo das recomendagdes deve ser uma questao prioritaria para a Comissao dos
Direitos Humanos.

16. O Centro de Direitos Humanos deve assumir um papel mais abrangente na promocao dos
direitos humanos. Pode-se moldar esse papel em cooperagdao com os Estados — membros e
ampliar os programas de consultoria e assisténcia técnica. Os fundos voluntarios existentes
devem crescer substancialmente para que esses objetivos sejam logrados, bem como
administrados de forma mais eficiente e coordenada. Todas as atividades devem observar
normas administrativas rapidas e transparentes no ambito dos projetos e devem-se fazer
avaliagdes periodicas regulares dos programas e projetos. Com esse fim, os resultados dessas
avaliagdes e outras informagdes pertinentes devem ser regularmente divulgados. O Centro
deve, particularmente, organizar reunides informativas pelo menos uma vez por ano, aberta a
todos os Estados—membros e organizagdes diretamente envolvidas nesses projetos e
programas.

Adaptacdo e fortalecimento dos mecanismos das Nagdes Unidas na area dos direitos humanos,
incluindo a questao da criagao de um cargo de Alto Comissario das Nac¢des Unidas para os



Direitos Humanos

17. A Conferéncia Mundial sobre os Direitos Humanos reconhece a necessidade de se adaptar
continuamente os mecanismos das Nagoes Unidas na area dos direitos humanos as
necessidades presentes e futuras de promogao e defesa dos direitos humanos, em conformidade
com a presente Declaracdo e no contexto do desenvolvimento equilibrado e sustentavel de
todos os povos. Em particular, os 6érgaos de direitos humanos das Nagoes Unidas devem
melhorar sua coordenagao, eficiéncia e eficacia.

18. A Conferéncia Mundial sobre Direitos Humanos recomenda a Assembléia Geral que, ao
examinar o relatorio da Conferéncia em seu quadragésimo - oitavo periodo de sessdes, comece
a analisar prioritariamente a questao da criagdo de um cargo de Alto Comissario para os
Direitos Humanos, visando a promocao e prote¢ao de todos os direitos humanos.

B. Igualdade, dignidade e tolerancia
1. Racismo, discriminagéo racial, xenofobia e outras formas de intolerancia.

19. A Conferéncia Mundial sobre Direitos Humanos considera a eliminagao do racismo e da
discriminagao racial, particularmente em suas formas institucionalizadas como o apartheid ou
as resultantes de doutrinas de superioridade ou exclusividade racial ou formas e manifestagdes
contemporaneas de racismo, um objetivo primordial da comunidade internacional e um
programa mundial de promocao no campo dos direitos humanos. Os 6rgdos e organismos das
Nagdes Unidas devem fortalecer seus esfor¢os para implementar um programa de agao relativo
a terceira década de combate ao racismo e a discriminagao racial e desenvolver agdes
subsequentes, no ambito de seus mandatos, com a mesma finalidade. A Conferéncia Mundial
sobre Direitos Humanos solicita vigorosamente a comunidade internacional que fagca
contribui¢des generosas ao Fundo do Programa para a Década de A¢do de Combate ao
Racismo e a Discrimina¢ao Racial.

20. A Conferéncia Mundial sobre Direitos Humanos insta todos os Governos a tomarem
medidas imediatas e desenvolverem politicas vigorosas no sentido de evitar e combater todas
as formas de racismo, xenofobia ou manifestacdes andlogas de intolerancia, onde seja
necessario, promulgando leis adequadas, adotando medidas penais cabiveis e estabelecendo
institui¢cdes nacionais para combater fenomenos dessa natureza.

21. A Conferéncia Mundial sobre Direitos Humanos acata a decisdo da Comissao de Direitos
Humanos de designar um Relator Especial para examinar formas contemporaneas de racismo,
discriminacao racial, xenofobia e manifestagdes analogas de intolerancia. A Conferéncia
Mundial sobre Direitos Humanos solicita também a todos os Estados — partes na Convengao
Internacional sobre a Eliminacao de Todas as Formas de Discriminagdo Racial que considerem
a possibilidade de fazer a declaragdo prevista no artigo 14 da Convengao.

22. A Conferéncia Mundial sobre Direitos Humanos solicita a todos os Governos que tomem
todas as medidas adequadas, em conformidade com suas obrigagdes internacionais e levando
em devida conta seus respectivos sistemas juridicos, para fazer frente a intolerancia e formas
analogas de violéncia baseadas em posturas religiosas ou crengas, inclusive praticas de
discriminacao contra as mulheres e a profanagao de locais religiosos, reconhecendo que todos
os individuos tém direito a liberdade de pensamento, de consciéncia, de expressao e de
religido. A Conferéncia convida também todos os Estados a aplicarem, na pratica, as
disposi¢des da Declaracdo sobre a Eliminacdo de Todas as Formas de Intolerancia e



Discriminagdo Racial Baseadas em Religido ou Crengas.

23. A Conferéncia Mundial sobre os Direitos Humanos enfatiza que todas as pessoas que
cometem ou autorizam atos criminosos de limpeza étnica sdo individualmente responsaveis
por essas violagdes dos direitos humanos e devem responder pelas mesmas, e que a
comunidade internacional deve empreender todos os esfor¢os necessarios para entregar a
justica as pessoas responsaveis por essas violagdes.

24. A Conferéncia Mundial sobre Direitos Humanos solicita a todos os Estados que tomem
medidas imediatas, individual ou coletivamente, para combater a pratica da limpeza étnica e
elimina-la rapidamente.

As vitimas da pratica abominavel de limpeza étnica t€m direito de exigir reparacdes adequadas
e efetivas.

2. Pessoas pertencentes a minorias nacionais, étnicas, religiosas e inguiisticas

25. A Conferéncia Mundial sobre Direitos Humanos solicita a Comissao de Direitos Humanos
que examine formas e meios para promover e proteger eficazmente os direitos das pessoas
pertencentes a minorias previstos na Declaracdo sobre Direitos das Pessoas Pertencentes a
Minorias Etnicas, Religiosas e Lingiiisticas. Nesse contexto, a Conferéncia Mundial sobre
Direitos Humanos solicita ao centro de Direitos Humanos que forne¢a, mediante solicitagdo de
Governos interessados e no ambito de seu programa de consultoria e assisténcia técnica,
peritos qualificados em questdes de minorias e direitos humanos, assim como na prevencao e
solucdo de controvérsias, para ajudar esses Governos a resolver situacdes existentes ou
potenciais que envolvam minorias.

26. A Conferéncia Mundial sobre Direitos Humanos insta os Estados e a comunidade
internacional a promoverem e protegerem os direitos das pessoas pertencentes a minorias
nacionais, étnicas, religiosas ou lingiiisticas, em conformidade com a Declaragdo sobre os
Direitos das Pessoas Pertencentes a Minorias Etnicas, Religiosas e Lingiiisticas.

27. As medidas a serem tomadas devem incluir a facilitagdo de sua plena participacdo em
todos os aspectos da vida politica, econdmica, social, religiosa e cultural da sociedade e no
progresso econdomico e desenvolvimento de seu pais.

Povos indigenas

28. A Conferéncia Mundial sobre Direitos Humanos apela ao Grupo de Trabalho sobre
Populacdes Indigenas da Subcomissao de Prevencdo da Discriminacdo e Protegcdo das
Minorias, no sentido de que o mesmo conclua o projeto de declaragdo sobre os direitos dos
povos indigenas no seu décimo — primeiro periodo de sessoes.

29. A Conferéncia Mundial sobre Direitos Humanos recomenda que a Comissdo de Direitos
Humanos considere a possibilidade de renovar e atualizar o mandato do Grupo de Trabalho
sobre Populagdes Indigenas, uma vez concluida a elaboragdo de uma declaracao sobre os
direitos dos povos indigenas.

30. A Conferéncia Mundial sobre Direitos Humanos recomenda também que os programas de
consultoria e assisténcia técnica no ambito do sistema das Na¢des Unidas respondam
positivamente as solicitagdes pelos Estados de formas de assisténcia que possam produzir
beneficios diretos para os povos indigenas. A Conferéncia Mundial sobre Direitos Humanos



recomenda ainda que recursos humanos e financeiros adequados sejam colocados a disposi¢ao
do Centro de Diretos Humanos, dentro do objetivo geral de fortalecer as atividades do Centro,
como preve o presente documento.

31. A Conferéncia Mundial sobre Direitos Humanos insta todos os Estados a garantirem a
plena e livre participacao dos povos indigenas em todos os aspectos da sociedade,
particularmente em questdes de seu interesse.

32. A Conferéncia Mundial sobre Direitos Humanos recomenda que a Assembléia Geral
proclame uma década internacional dos povos indigenas do mundo a partir de janeiro de 1994,
que compreenda programas de acdo a serem definidos em parceria com povos indigenas.
Deve-se estabelecer um fundo adequado para tal fim. No contexto dessa década, deve-se
considerar a criagdo de um foro de povos indigenas, no ambito do sistema das Nagdes Unidas.

Trabalhadores migrantes

33. A Conferéncia Mundial sobre Direitos Humanos insta todos os Estados a garantirem a
protegdo dos direitos humanos de todos os trabalhadores migrantes e suas familias.

34. A Conferéncia Mundial sobre Direitos Humanos considera particularmente importante a
criacdo de condigdes que estimulem uma maior harmonia e tolerancia entre trabalhadores
migrantes e o resto da sociedade do Estado onde residem.

35. A Conferéncia Mundial sobre Direitos Humanos convida os Estados a considerarem a
possibilidade de assinar e ratificar, na maior brevidade possivel, a Convencao Internacional
sobre os Direitos de Todos os Trabalhadores Migrantes e seus Familiares.

3. A igualdade de condig¢do e os direitos humanos das mulheres

36. A Conferéncia Mundial sobre Direitos Humanos insta firmemente que as mulheres tenham
acesso pleno e igual a todos os direitos humanos e que isto seja uma prioridade para os
Governos ¢ as Nagoes Unidas. A Conferéncia Mundial sobre Direitos Humanos enfatiza
também a importancia da integragdo e plena participacao das mulheres como agentes e
beneficidrias do processo de desenvolvimento e reitera os objetivos estabelecidos em relagio a
adogao de medidas globais em favor das mulheres, visando ao desenvolvimento sustentavel e
eqitativo previsto na Declara¢do do Rio sobre Meio Ambiente e Desenvolvimento e no
capitulo 24 da Agenda 21, adotada pela Conferéncia das Nagdes Unidas sobre Meio Ambiente
e Desenvolvimento (Rio de Janeiro, 3 a 14 de junho de 1992).

37.A igualdade de condi¢do das mulheres e seus direitos humanos devem ser integrados nas
principais atividades do sistema das Nagdes Unidas como um todo. Essas questdes devem ser
regular e sistematicamente abordadas em todos os 6rgaos e mecanismos competentes das
Nacgodes Unidas. Particularmente, devem-se tomar medidas no sentido de aumentar a
cooperagao e promover uma maior integracao de objetivos e metas entre a Comissao de
Condigao Juridica e Social da Mulher, a Comissao de Direitos Humanos, o Comité para a
Eliminagao da Discriminagao contra a Mulher, o Fundo das Nagdes Unidas de
Desenvolvimento para a Mulher, o Programa das Nag¢des Unidas para o Desenvolvimento e
outros orgdos das Nacdes Unidas. Nesse contexto, deve-se fortalecer a cooperacao e
coordenacdo entre o Centro de Direitos Humanos ¢ a Divisdo do Promocao da Condi¢do da
Mulher.

38. A Conferéncia Mundial sobre Direitos Humanos enfatiza particularmente a importancia de



se trabalhar no sentido de eliminar todas as formas de violéncia contra as mulheres na vida
publica e privada, de eliminar todas as formas de assédio sexual, explora¢do e trafico de
mulheres, de eliminar preconceitos sexuais na administracdo da justiga e erradicar quaisquer
conflitos que possam surgir entre os direitos da mulher e as conseqiiéncia nocivas de
determinadas praticas tradicionais ou costumeiras, do preconceito cultural e do extremismo
religioso. A Conferéncia Mundial sobre Direitos Humanos apela a Assembléia Geral para que
adote o projeto de declaracdo sobre a violéncia contra a mulher e insta os Estados a
combaterem a violéncia contra a mulher em conformidade com as disposi¢des da declaragao.
As violagoes dos direitos humanos da mulher em situacdes de conflito armado sdo violagdes
de principios fundamentais dos instrumentos internacionais de direitos humanos e do direito
humanitario. Todas as violagdes desse tipo, incluindo particularmente assassinatos, estupros
sistematicos, escravidao sexual e gravidez for¢ada, exigem uma resposta particularmente
eficaz.

39. A Conferéncia Mundial sobre Direitos Humanos insta vigorosamente a erradicacao de
todas as formas de discriminag@o contra a mulher, tanto abertas quanto veladas. As Nacdes
Unidas devem promover a meta da ratificagdo universal, por parte de todos os Estados, da
Convencao sobre a Eliminag¢ao de Todas as Formas de Discriminacdo contra a Mulher até o
ano 2.000. Deve-se estimular formas e meios para solucionar a questdo do niamero
particularmente elevado de reservas a Convencao. Entre outras medidas, o Comité para
Eliminacao da Discriminagao contra a Mulher deve continuar examinando as reservas a
Convengao. Os Estados sdo instados

a retirar todas as reservas contrarias ao objeto e proposito da Convengao ou que de outra
maneira sdo incompativeis com o direito internacional convencional.

40. Os 6rgaos de monitoramento de tratados devem divulgar informagdes necessarias para que
as mulheres possam recorrer mais eficazmente aos procedimentos de implementacao
disponiveis, em seus esforcos para exercer seus direitos humanos plenamente, em condi¢des de
igualdade e sem discriminag@o. Deve-se adotar também novos procedimentos para fortalecer a
concretizagao do compromisso de promover a igualdade da mulher e seus direitos humanos. A
Comissao sobre o Estatuto da Mulher e o Comité para a Eliminagao a Discriminagdo contra a
Mulher devem examinar rapidamente a possibilidade de introduzir o direito de peti¢ao, por
meio de um protocolo facultativo a Convencao sobre a Elimina¢ao de Todas as Formas de
Discriminagao contra a Mulher. A Conferéncia Mundial sobre Direitos Humanos acolhe a
decisdo da Comissdo de Direitos Humanos de considerar a possibilidade de designar um
relator especial para o tema da violéncia contra a mulher, no seu qiiinquagésimo periodo de
sessoes.

41. A Conferéncia Mundial sobre Direitos Humanos reconhece a importancia do gozo de
elevados padrdes de saude fisica e mental por parte da mulher, durante todo o ciclo de vida. No
contexto da Conferéncia de Todas as Formas de Discriminagao contra a Mulher, assim como
da Proclamagao de Teera de 1968, a Conferéncia Mundial sobre Direitos Humanos reafirma
com base no principio de igualdade entre mulheres e homens, o direito da mulher a uma
assisténcia de satde acessivel e adequada e ao leque mais amplo possivel de servigos de
planejamento familiar, bem como ao acesso igual a educacdo em todos os niveis.

42. Os orgaos criados em virtude de tratados devem incluir a questdo da condig@o das
mulheres e dos direitos humanos das mulheres em suas deliberacoes e verificag¢des, utilizando,
para esse fim, dados discriminados por sexo. Os Estados devem ser estimulados a fornecer
informacodes sobre a situagdo de jure e de facto das mulheres em seus relatdrios a 6rgaos de
monitoramento de tratados. A Conferéncia Mundial sobre Direitos Humanos observa com



satisfacdo que a Comissdo de Direitos Humanos adotou, em seu quadragésimo - nono periodo
de sessdes, a Resolucao n. 1993/46, de 8 de marco de 1993, a qual afirma que relatores e
grupos de trabalho envolvidos com questdes de direitos humanos devem também proceder da
mesma maneira. A Divisdo para a Promocao da Condi¢ao da Mulher também deve tomar
medidas, em regime de cooperagdo com outros organismos das Na¢des Unidas,
particularmente com o Centro de Direitos Humanos, para garantir que as atividades de direitos
humanos das Na¢des Unidas abordem regularmente os direitos humanos das mulheres,
particularmente os abusos motivados pela condi¢dao feminina. Deve-se estimular o treinamento
de funcionarios das Nagdes Unidas especializados em direitos humanos e ajuda humanitaria
para ajudé-los a reconhecer e fazer frente a abusos de direitos humanos e desempenhar suas
tarefas sem preconceitos sexuais.

43. A Conferéncia Mundial sobre Direitos Humanos insta os governos e organizacdes
regionais e internacionais a facilitarem o acesso das mulheres a cargos decisorios e a
promoverem uma participacdo maior das mesmas no processo decisorio. Defende também a
adogdo de outras medidas no ambito da Secretaria das Nag¢des Unidas, no sentido de designar e
promover funcionarios do sexo feminino, em conformidade com a Carta das Nacdes Unidas, e
solicita firmemente a outros 6rgaos principais e subsididrios das Na¢des Unidas que garantam
a participag¢ao das mulheres em condigdes de igualdade.

44. A Conferéncia Mundial sobre os Direitos Humanos acolhe com satisfagdo a Conferéncia
Mundial sobre a Mulher a se realizar em Beijing em 1995 e insta a que os direitos humanos da
mulher ocupem um papel importante em suas delibera¢des, em conformidade com os temas
prioritarios da Conferéncia Mundial sobre a Mulher, a saber, igualdade, desenvolvimento e
paz.

4. Os direitos da crianga

45. A Conferéncia Mundial sobre Direitos Humanos reitera o principio da "Crianga Antes de
Tudo" e, nesse particular, enfatiza a importancia de se intensificar os esfor¢os nacionais e
internacionais, principalmente no &mbito do Fundo das Nagdes Unidas para a Infancia, para
promover o respeito aos direitos da crianga a sobrevivéncia, protecao, desenvolvimento e
participagao.

46. Deve-se também tomar medidas no sentido de garantir a ratificagao universal da
Convencao das Nac¢oes Unidas sobre os Direitos da Crianca até o ano de 1995 e a assinatura
universal da Declaragdo Mundial sobre a Sobrevivéncia, a Protecao ¢ o Desenvolvimento da
Crianca e do Plano Mundial de Acao adotados na Conferéncia Internacional de Ctpula sobre a
Crianga, bem como sua efetiva implementagdo. A Conferéncia Mundial sobre Direitos
Humanos insta os Estados a retirarem reservas a Convencao sobre os Direitos da Crianga, que
sejam contrarias ao objetivo e propdsito da Convencado ou de outra maneira contrarias ao
direito internacional convencional.

47. A Conferéncia Mundial sobre Direitos Humanos insta todos os paises a colocarem em
pratica, no grau maximo permitido pelos recursos disponiveis, medidas voltadas para a
realizacdo das metas do Plano Mundial de Ag¢ao da Conferéncia Internacional de Capula, com
0 apoio da cooperacao internacional. A Conferéncia apela aos Estados no sentido de que
integrem a Convengao sobre os Direitos da Crianca em seus planos nacionais de agao.
Mediante esses planos nacionais de agdo e esforgos internacionais, deve-se dar prioridade
especial a reducdo das taxas de mortalidade materno - infantis, a redugao das taxas de
desnutricao basica. Sempre que necessario, os planos nacionais de acdo devem ser projetados
para combater emergéncias devastadoras resultantes de desastres naturais e conflitos armados e



o problema igualmente grave das criangas que vivem em situacdo de extrema pobreza.

48. A Conferéncia Mundial sobre Direitos Humanos insta todos os Estados a abordarem, com
0 apoio da cooperagdo internacional, o agudo problema das criancas que vivem em
circunstancias particularmente dificeis .A exploracao e o abuso de criangas devem ser
ativamente combatidos, atacando-se suas causas. Deve-se tomar medidas eficazes contra o
infanticidio feminino, o emprego de criancas em trabalhos perigosos, a venda de criancas e de
orgdos, a prostitui¢do infantil, a pornografia infantil e outras formas de abuso sexual.

49. A Conferéncia Mundial sobre Direitos Humanos apoia todas as medidas tomadas pelas
Nagdes Unidas e seus 6rgaos especializados, no sentido de garantir a prote¢ao e promogao
efetivas dos direitos humanos das meninas. A Conferéncia Mundial sobre Direitos Humanos
insta aos Estados a repelirem leis e regulamentos discriminatdrios e prejudiciais as meninas € a
eliminarem costumes e praticas da mesma natureza.

50. A Conferéncia Mundial sobre Direitos Humanos apoia firmemente a proposta de que o
Secretario Geral inicie um estudo sobre meios para melhorar a prote¢ao de criangas em
conflitos armados. Deve-se implementar normas e medidas visando a proteger e facilitar a
assisténcia de criangas em zonas de guerra. Essas medidas devem incluir prote¢do crianga
contra o uso indiscriminado de armas de guerra, particularmente minas antipessoais. A
necessidade de cuidados posteriores e reabilitagdo de criancas traumatizadas por guerras € uma
questdo a ser abordada em regime de urgéncia. A Conferéncia apela ao Comité dos Direitos da
Crianga, no sentido de que o mesmo estude a possibilidade de aumentar a idade minima de
recrutamento das forgas armadas.

51. A Conferéncia Mundial sobre Direitos Humanos recomenda que questoes relacionadas aos
direitos humanos sejam regularmente examinadas e acompanhadas por todos os 6rgaos e
mecanismos competentes do sistema das Nag¢des Unidas e pelos 6rgaos supervisores dos
organismos especializados, no dmbito de seus mandatos.

52. A Conferéncia Mundial sobre Direitos Humanos reconhece o importante papel
desempenhado por organizagdes ndo — governamentais na efetiva implementacdo de todos os
instrumentos de direitos humanos, particularmente da Convencgao sobre os Direitos da Crianga.

53. A Conferéncia Mundial sobre Direitos Humanos recomenda que o Comité dos Direitos da
Crianga, com a assisténcia do Centro de Direitos Humanos, seja dotado de meios necessarios
para cumprir seu mandato rapida e eficazmente, particularmente em vista do alcance sem
precedentes de ratificagdes e apresentagdes subsequentes de relatorios nacionais.

5. Direito a nao ser submetido a tortura

54. A Conferéncia Mundial sobre Direitos Humanos celebra a ratificagao, por parte de muitos
Estados—membros, da Convenc¢ao das Nacoes Unidas contra a Tortura ¢ Outras Formas de
Tratamento ou Puni¢do Cruéis, Desumanas ou Degradantes, e encoraja sua pronta ratificagao
por todos os demais Estados - membros.

55. A Conferéncia Mundial sobre Direitos Humanos assinala que uma das violagdes mais
atrozes da dignidade humana ¢ o ato da tortura, que destroi a dignidade e prejudica a
capacidade das vitimas de retomarem suas vidas e atividades.

56. A Conferéncia Mundial sobre Direitos Humanos reafirma que, no ambito das normas de
direitos humanos e do direito internacional humanitario, o direito de ndo ser torturado deve ser



protegido em todas as circunstancias, mesmo em periodos de distirbios internos ou
internacionais ou de conflitos armados.

57. A Conferéncia Mundial sobre Direitos Humanos insta, portanto, a todos os Estados a
eliminarem imediatamente a pratica da tortura e a erradicarem esse mal para sempre,
mediantes a plena implementagdo da Declaragdo Universal dos Direitos Humanos e das
convengodes pertinentes, fortalecendo também, quando necessario, os mecanismos existentes. A
Conferéncia Mundial sobre Direitos Humanos apela a todos os Estados no sentido de que
cooperem plenamente com o Relator Especial para a questao da tortura no cumprimento de seu
mandato.

58. E particularmente importante que se garanta o respeito universal e a efetiva implementagio
dos Principios da Etica Médica aplicaveis ao Pessoal da Satude, especialmente Médicos, na
Protecao de Prisioneiros e Pessoas Detidas contra a Tortura e Outras Formas de Tratamento ou
Puni¢do Cruéis, Desumanas ou Degradantes adotadas pela Assembléia Geral da Nagdes
Unidas.

59. A Conferéncia Mundial sobre Direitos Humanos enfatiza a importancia de outras medidas
concretas no ambito das Nagdes Unidas, no sentido de se prestar assisténcia a vitimas de
tortura e garantir recursos mais eficazes para sua reabilitacdo fisica, psicologica e social. Deve-
se dar alta prioridade ao provimento dos recursos necessarios para esse fim, particularmente
mediante contribui¢des adicionais para o Fundo Voluntario das Nagdes Unidas para as Vitimas
de Tortura.

60. Os Estados devem ab-rogar leis conducentes & impunidade de pessoas responsaveis por
graves violagdes de direitos humanos, como a tortura, e punir criminalmente essas violagdes,
proporcionando, assim, uma base sélida para o Estado de Direito.

61. A Conferéncia Mundial sobre Direitos Humanos reafirma que os esforcos para erradicar a
tortura devem, acima de tudo, concentrar-se na prevengao e, portanto, solicita a pronta adogdo
de um protocolo facultativo a Convengao contra a Tortura e Outras Formas e Tratamento ou
Puni¢do Cruéis, Desumanos ou Degradantes, para que se estabelega um sistema preventivo de
visitas regulares a locais de detengao.

Desaparecimentos forgados

62. A Conferéncia Mundial sobre Direitos Humanos, acolhendo a adogao, pela Assembléia
Geral, da Declaragao sobre a Prote¢do de Todas as Pessoas contra Desaparecimentos Forgados,
apela a todos os Estados no sentido de que tomem medidas legislativas, administrativas,
judiciais ou de outra natureza para prevenir, eliminar e punir eficazmente os desaparecimentos
forcados. A Conferéncia Mundial sobre Direitos Humanos reafirma que ¢ dever de todos os
Estados, em qualquer circunstancia, abrir investigagdes sempre que surgirem suspeitas de
desaparecimento forcado em um territorio sob sua jurisdi¢ao e, sendo confirmada as suspeitas,
processar criminalmente os responsaveis.

6. Os direitos das pessoas portadoras de deficiéncias

63. A Conferéncia Mundial sobre Direitos Humanos reafirma que todos os direitos humanos e
liberdades fundamentais sdo universais e, portanto, aplicaveis sem qualquer reserva as pessoas
portadoras de deficiéncias. Todas as pessoas nascem iguais € com os mesmos direitos a vida e
ao bem-estar, a educagdo e ao trabalho, a independéncia e a participagdo ativa em todos os
aspectos da sociedade. Qualquer discriminagdo direita ou outro tratamento discriminatorio



negativo de uma pessoa portadora de deficiéncia constitui, portanto, uma violagao de seus
direitos. A Conferéncia Mundial sobre Direitos Humanos apela aos Governos no sentido de
que, se necessario, adotem leis ou modifiquem sua legislacdo para garantir o acesso a estes e
outros direitos das pessoas portadoras de deficiéncias.

64. As pessoas portadoras de deficiéncias devem ter acesso igual a todo e qualquer lugar.
Devem ter a garantia de oportunidades iguais, mediante a eliminacao de todas as barreiras
socialmente determinadas, sejam elas fisicas, financeiras, sociais ou psicoldgicas, que excluam
ou restrinjam sua plena participacao na sociedade.

65. Recordando o Programa Mundial de A¢do para as Pessoas Portadoras de Deficiéncias
adotado pelo Assemblé¢ia Geral no seu trigésimo - sétimo periodo de sessoes, a Conferéncia
Mundial sobre Direitos Humanos apela a Assembléia Geral e ao Conselho Economico e
Social, no sentido de que em suas reunides de 1993 adotem o projeto de diretrizes sobre a
igualdade de oportunidades para as pessoas portadoras de deficiéncia.

C. Cooperagao, desenvolvimento e fortalecimento dos direitos humanos

66. A Conferéncia Mundial sobre Direitos Humanos recomenda que se dé prioridade a adocdo
de medidas nacionais e internacionais para promover a democracia, o desenvolvimento e os
direitos humanos.

67. Deve-se enfatizar, particularmente, medidas para estabelecer e fortalecer instituicdes de
direitos humanos, promover uma sociedade civil pluralista e proteger grupos vulneraveis.
Nesse contexto, a assisténcia prestada em resposta a solicitacdes de Governos para a realizagao
de eleicdes livres e justas, inclusive a assisténcia relacionada a aspectos de direitos humanos
das eleigdes e informacgdes publicas sobre eleigdes, € de particular importancia. Igualmente
importante ¢ a assisténcia a ser prestada no sentido de consolidar o Estado de Direito,
promover a liberdade de expressao e a administragdo da justica e a verdadeira e efetiva
participag@o do povo nos processos decisorios.

68. A Conferéncia Mundial sobre Direitos Humanos enfatiza a necessidade de se fortalecer os
servigos de consultoria e as atividades de assisténcia técnica do Centro de Direitos Humanos.
O Centro deve prestar assisténcia técnica em relacdo a temas especificos na area dos direitos
humanos a paises que a solicitarem, inclusive na preparagao de relatérios de tratados de
direitos humanos e na implementagao de planos de acdo coerentes e abrangentes, para
promover e proteger os direitos humanos. Serdo elementos desses programas o fortalecimento
das institui¢des de direitos humanos e da democracia, a prote¢ao juridica dos direitos humanos,
o treinamento de funcionarios e de outras pessoas, uma ampla educacao e o fornecimento de
informagdes para promover o respeito aos direitos humanos.

69. A Conferéncia Mundial sobre Direitos Humanos recomenda firmemente o estabelecimento
de um programa abrangente, no ambito das Nag¢des Unidas, para ajudar os Estados na tarefa de
criar ou fortalecer estruturas nacionais adequadas que tenham um impacto direto na
observancia geral dos direitos humanos e a manutencao dos Estado de Direito. Esse programa,
que sera coordenado pelo Centro de Direitos Humanos, devera oferecer, mediante solicitacao
dos Governos interessados, assisténcia técnica e financeira a projetos nacionais de reforma de
estabelecimentos penais e correcionais, de educagdo e treinamento de advogados, juizes e
forcas de seguranca, em direitos humanos, e a projetos em qualquer outra esfera de atividade
relacionada ao bom funcionamento da justica. O programa deve oferecer assisténcia aos
Estados na implementacdo de planos de agdo e na promogao dos direitos humanos.



70. A Conferéncia Mundial sobre Direitos Humanos solicita ao Secretario Geral das Nagoes
Unidas que apresente propostas a Assembléia Geral das Nac¢des Unidas, com sugestdes para o
estabelecimento, estrutura, modalidades operacionais e financiamento do programa proposto.

71. A Conferéncia Mundial sobre Direitos Humanos recomenda que cada Estado considere a
conveniéncia de elaborar um plano nacional de acdo, identificando medidas, mediante as quais
o Estado em questdao possa melhor promover e proteger os direitos humanos.

72. A Conferéncia Mundial sobre os Direitos Humanos reafirma que o direito universal e
inalienavel ao desenvolvimento, previsto na Declaragdo sobre Direito ao Desenvolvimento,
deve ser aplicado e concretizado. Nesse contexto, a Conferéncia Mundial sobre Direitos
Humanos acolhe a indicagdo, por parte da Comissdo de Direitos Humanos, de um grupo de
trabalho tematico sobre o direito ao desenvolvimento e insta o Grupo de Trabalho a formular
prontamente, em regime de consultas e cooperacao com outros 6rgaos e organismos das
Nagdes Unidas, para consideragdo imediata da Assembléia Geral das Nag¢des Unidas, medidas
abrangentes e eficazes para eliminar obstaculos a aplicagdo e concretizagdo da Declaragao
sobre o Direito ao Desenvolvimento e propor formas e meios para garantir o direito ao
desenvolvimento a todos os Estados.

73. A Conferéncia Mundial sobre Direitos Humanos recomenda que as organizagdes nao —
governamentais € outras organizacoes de base atuantes na area do desenvolvimento e/ou dos
direitos humanos tenham espago para desempenhar um papel substancial, em niveis nacional e
internacional, no debate e nas atividades relacionadas ao desenvolvimento e, em regime de
cooperagdo com os Governos, em todos os aspectos pertinentes da cooperagao para o
desenvolvimento.

74. A Conferéncia Mundial sobre Direitos Humanos apela aos Governos, 6rgaos competentes
e institui¢des, no sentido de que aumentem consideravelmente os recursos aplicados no
desenvolvimento de sistemas juridicos eficazes para proteger os direitos humanos e em
institui¢des nacionais atuantes nessa area. Os protagonistas da cooperacao para o
desenvolvimento devem levar em consideracdo as relacdes mutuamente complementares entre
o desenvolvimento, a democracia e os direitos humanos. A cooperagdo deve basear-se no
didlogo e na transparéncia. A Conferéncia Mundial sobre Direitos Humanos solicita também o
estabelecimento de programas abrangentes, com bancos de dados e pessoal especializado, para
fortalecer o Estado de Direito e as instituicdes democraticas.

75. A Conferéncia Mundial sobre Direitos Humanos encoraja a Comissao de Direitos
Humanos, em regime de cooperacdo com o Comité de Direitos Econdmicos, Sociais e
Culturais, a continuar examinando protocolos facultativos ao Pacto Internacional dos Direitos
Economicos, Socais e Culturais.

76. A Conferéncia Mundial sobre Direitos Humanos recomenda que sejam canalizados mais
recursos para o fortalecimento ou estabelecimento de acordos regionais visando a promogao e
protecdo dos direitos humanos no ambito da consultoria e assisténcia técnica prestada pelo
Centro de Direitos Humanos. Os Estados devem solicitar assisténcia para atividades regionais
e sub-regionais, como a realizagdo de workshops, seminarios e intercambio de informagdes,
visando a fortalecer os acordos regionais para a promoc¢ao e prote¢do dos direitos humanos, em
conformidade com os padrdes universais dos direitos humanos, consagrados nos instrumentos
internacionais de direitos humanos.

77. A Conferéncia Mundial sobre Direitos Humanos apoia todas as medidas tomadas pelas
Nagdes Unidas e seus orgdos especializados competentes para garantir a efetiva promogao e



protecdo dos direitos sindicais previstos no Pacto Internacional dos Direitos Econdmicos,
Sociais e Culturais e em outros instrumentos internacionais pertinentes. Solicita ainda que
todos os Estados observem plenamente suas obrigagdes nessa area, em conformidade com os
instrumentos internacionais.

D. ducagado em direitos humanos

78. A Conferéncia Mundial sobre Direitos Humanos considera a educacao, o treinamento e a
informagdo publica na drea dos direitos humanos como elementos essenciais para promover e
estabelecer relacdes estaveis e harmoniosas entre as comunidades e para fomentar o
entendimento mutuo, a tolerancia e a paz.

79. Os Estados devem empreender todos os esfor¢os necessarios para erradicar o
analfabetismo e devem orientar a educagdo no sentido de desenvolver plenamente a
personalidade humana e fortalecer o respeito pelos direitos humanos e liberdades
fundamentais. A Conferéncia Mundial sobre Direitos Humanos solicita a todos os Estados e
institui¢des que incluam os direitos humanos, o direito humanitario, a democracia e o Estado
de Direito como matérias dos curriculos de todas as instituigdes de ensino dos setores formal e
informal.

80. A educacdo em direitos humanos deve incluir a paz, a democracia, o desenvolvimento e a
justica social, tal como previsto nos instrumentos internacionais e regionais de direitos
humanos, para que seja possivel conscientizar todas as pessoas em relagcdo a necessidade de
fortalecer a aplicacdo universal dos direitos humanos.

81. Levando em conta o Plano Mundial de A¢ado para a Educacdo em prol dos Direitos
Humanos e da Democracia, adotado em marco de 1993 pelo Congresso Internacional sobre a
Educacdo em prol dos Direitos Humanos e da Democracia da Organizacdo das Nagdes Unidas
para a Educacao, a Ciéncia e a Cultura, bem como outros instrumentos de direitos humanos, a
Conferéncia Mundial sobre Direitos Humanos recomenda aos Estados que desenvolvam
programas e estratégias visando especificamente a ampliar ao maximo a educag¢do em direitos
humanos e a divulga¢ao de informagdes publicas nessa area, enfatizando particularmente os
direitos humanos da mulher.

82. Os Governos, com a assisténcia de organizagdes intergovernamentais, instituigdes
nacionais e organizagdes nao - governamentais, devem promover uma maior conscientizagao
dos direitos humanos e da tolerdncia mutua. A Conferéncia Mundial sobre Direitos Humanos
enfatiza a importancia de se intensificar a Campanha Mundial de Informagao Publica sobre
Direitos Humanos langada pelas Nagoes Unidas. Os Governos devem iniciar a apoiar a
educacdo em direitos humanos e efetivamente divulgar informagdes publicas nessa area. Os
programas de consultoria e assisténcia técnica do sistema das Nagdes Unidas devem atender
imediatamente as solicitagdes de atividades educacionais e de treinamento dos Estados na area
dos direitos humanos, assim como as solicitagdes de atividades educacionais especiais sobre as
normas consagradas em instrumentos internacionais de direitos humanos e no direito
humanitario e sua aplicagdo a grupos especiais, como forgas militares, pessoal encarregado de
velar pelo cumprimento da lei, a policia e os profissionais de saude. Deve-se considerar a
proclamagdo de uma década das Nagdes Unidas para a educagao em direitos humanos, visando
a promover, estimular e orientar essas atividades educacionais.

E. Métodos de implementagdo e controle

83. A Conferéncia Mundial sobre Direitos Humanos insta os Governos a incorporarem as



normas consagradas em instrumentos internacionais de direitos humanos na legislagao interna
e a fortalecerem as estruturas e instituigdes nacionais e 0rgaos da sociedade atuantes na area da
promogao e salvaguarda dos direitos humanos.

84. A Conferéncia Mundial sobre Direitos Humanos recomenda o fortalecimento das
atividades e programas das Nacdes Unidas de assisténcia aos Estados desejosos de estabelecer
ou fortalecer sua proprias institui¢des nacionais de promogao e protecao dos direitos humanos
e que solicitem assisténcia para tal fim.

85. A Conferéncia Mundial sobre Direitos Humanos estimula também o fortalecimento da
cooperagdo entre instituigdes nacionais de promogao e prote¢do dos direitos humanos,
particularmente por meio de intercambio de informagdes e experiéncias, bem como da
cooperagdo entre estas e as organizacdes regionais e as Nag¢des Unidas.

86. Nesse contexto, a Conferéncia Mundial sobre Direitos Humanos recomenda vigorosamente
que representantes de instituigdes nacionais de promocao e prote¢ao dos direitos humanos
realizem reunides periodicas, sob os auspicios do Centro de Direitos Humanos, para examinar
formas e meios para aperfeigoar seus mecanismos e compartilhar experiéncias.

87. A Conferéncia Mundial sobre Direitos Humanos recomenda aos 6rgaos criados por
tratados, as reunides dos presidentes desses 6rgaos e as reunides de Estados — partes que
continuem tomando medidas visando a coordenar as multiplas normas e diretrizes aplicaveis a
preparacdo dos relatorios que os Estados devem apresentar em virtude das convengdes de
direitos humanos, e que estudem a sugestao da apresentacdo de um relatorio global sobre as
obrigagdes convencionais assumidas por parte de cada Estado, o que tornaria esses
procedimentos mais eficazes e aumentaria o seu impacto.

88. A Conferéncia Mundial sobre os Direitos Humanos recomenda que os Estados — partes em
instrumentos internacionais de direitos humanos, a Assembléia Geral e o Conselho Economico
e Social considerem a possibilidade de analisar os 6rgdos criados por tratados e os diversos
mecanismos de procedimentos tematicos existentes, com vistas a promover sua eficiéncia e
eficacia, mediante uma melhor coordenagdo entre os diversos 6rgaos, mecanismos €
procedimentos, levando em consideragdo a necessidade de evitar duplicagdes ou sobreposicdes
desnecessarias de seus mandatos e tarefas.

89. A Conferéncia Mundial sobre Direitos Humanos recomenda a realizagdo de um trabalho
continuo para melhorar o funcionamento dos 6rgdos criados por tratados e suas tarefas de
controle, levando em consideracdo as inimeras propostas apresentadas nesse sentido,
particularmente aquelas apresentadas pelos proprios 0rgaos. Deve-se também encorajar o
enfoque nacional abrangente adotado pelo Comité dos Direitos da Crianga.

90. A Conferéncia Mundial sobre Direitos Humanos recomenda que os Estados — partes em
tratados de direitos humanos considerem a possibilidade de aceitar todos os procedimentos
facultativos para a apresentacdo e o exame de comunicagdes.

91. A Conferéncia Mundial sobre Direitos Humanos vé com preocupagdo a questao da
impunidade dos autores de violagdes de direitos humanos e apoia os esfor¢os empreendidos
pela Comissao de Direitos Humanos e pela Comissao de Preven¢do da Discriminacdo e
Protecao de Minorias, no sentido de examinar todos os aspectos da questao.

92. A Conferéncia Mundial sobre Direitos Humanos recomenda que a Comissdo de Direitos
Humanos examine a possibilidade de melhorar a aplicagdo de instrumentos de direitos



humanos existentes em niveis internacional e regional e encoraja a Comissao de Direito
Internacional a continuar seus trabalhos visando ao estabelecimento de um tribunal penal
internacional.

93. A Conferéncia Mundial sobre Direitos Humanos apela aos Estados que ainda nao aderiram
as Convengdes de Genebra de 12 de agosto de 1949 e seus Protocolos, no sentido de que o
facam e tome todas as medidas nacionais necessarias, incluindo medidas legislativas, para
fazé-los vigorar plenamente.

94. A Conferéncia Mundial sobre Direitos Humanos recomenda a rapida finalizagao e adogao
do projeto de declaragdo sobre o direito e responsabilidade de individuos, grupos e instituigdes
de promover e proteger direitos humanos e liberdades fundamentais universalmente
reconhecidos.

95. A Conferéncia Mundial sobre Direitos Humanos salienta a importancia de se preservar e
fortalecer o sistema de procedimentos especiais, relatores, representantes, peritos e grupos de
trabalho da Comissao de Direitos Humanos e da Subcomissao de Preven¢ao da Discriminagao
e Protecdo de Minorias, para que os mesmos possam desempenhar seus mandatos com os
recursos humanos e financeiros necessarios. Esses procedimentos e mecanismos devem ser
harmonizados e racionalizados por meio de reunides periddicas. Solicita-se a todos os Estados
que cooperem plenamente com esses procedimentos € mecanismos.

96. A Conferéncia Mundial sobre Direitos Humanos recomenda que as Nac¢des Unidas
assumam um papel mais ativo na promogao e prote¢ao dos direitos humanos e nas medidas
destinadas a garantir a plena observancia do direito internacional humanitirio em todas as
situacdes de conflito armado, em conformidade com os propdsitos e principios da Carta das
Nagodes Unidas.

97. A Conferéncia Mundial sobre Direitos Humanos, reconhecendo o importante papel
desempenhado por componentes de direitos humanos em determinados acordos relativos a
operagoes das Nagoes Unidas para a manutengdo da paz, recomenda que o Secretario Geral
leve em consideragdo os relatorios, a experiéncia e a capacidade do Centro de Direitos
Humanos e dos mecanismos de direitos humanos, em conformidade com a Carta das Nagoes
Unidas.

98. Para fortalecer os direitos econémicos, sociais € culturais, deve-se examinar outros
enfoques, como a aplicagdo de um sistema de indicadores para medir o progresso alcancado na
realizagdo dos direitos previstos no Pacto Internacional dos Direitos Econdmicos, Sociais e
Culturais. Deve-se empreender um esfor¢o harmonizado, visando a garantir o reconhecimento
dos direitos econdmicos, sociais e culturais em niveis nacional, regional e internacional.

F. Atividades de acompanhamento dos resultados da Conferéncia Mundial sobre Direitos
Humanos

99. A Conferéncia Mundial sobre Direitos Humanos recomenda que a Assembléia Geral, a
Comissao de Direitos Humanos e outros 6rgaos e agéncias do sistema das Nac¢des Unidas
relacionados aos Direitos Humanos considerem formas e meios de garantir a plena aplicagao,
sem demora, das recomendagdes contidas na presente Declaragdo, incluindo a possibilidade de
se proclamar uma década das Nagdes Unidas dos Direitos Humanos. A Conferéncia Mundial
sobre Direitos Humanos recomenda também que a Comissao de Direitos Humanos avalie
anualmente o progresso alcangado nesse propdsito.



100. A Conferéncia Mundial sobre Direitos Humanos solicita ao Secretario Geral das Na¢des
Unidas que, por ocasido do qiiinquagésimo aniversario da Declaracao Universal dos Direitos
Humanos, convide todos os Estados, 6rgaos e agéncias do sistema das Nagdes Unidas a lhe
apresentarem um relatdrio sobre o progresso alcangado na aplicacdo da presente Declaracdo e
a apresentarem um relatdrio a Assembléia Geral no qiiinquagésimo — terceiro periodo de
sessoes, por meio da Comissao de Direitos Humanos e do Conselho Econdmico e Social. Além
disso, as instituigdes de direitos humanos regionais € nacionais, assim como as organizacdes
nado — governamentais, poderdo apresentar ao Secretario Geral seus pontos de vista sobre o
progresso alcangado na aplicacdo da presente Declaragdo. Deve-se prestar atengdo especial na
avaliagdo do progresso alcangado rumo a ratificagao universal de tratados e protocolos
internacionais de direitos humanos adotados no ambito do sistema das Na¢des Unidas.



ANEXO X



Declaracao Universal dos Direitos

Humanos

PREAMBULO

Considerando que o reconhecimento da digni-
dade inerente a todos os membros da familia
humana e de seus direitos iguais e inaliendveis
¢ o fundamento da liberdade, da justica e da
paz no mundo,

Considerando que o desprezo e o desrespeito
pelos direitos humanos resultaram em atos
barbaros que ultrajaram a consciéncia da Hu-
manidade e que o advento de um mundo em
que os homens gozem de liberdade de palavra,
de crenca e da liberdade de viverem a salvo do
temor e da necessidade foi proclamado como a
mais alta aspiracio do homem comum,

Considerando essencial que os direitos humanos
sejam protegidos pelo Estado de Direito, para
que o homem néo seja compelido, como ultimo
recurso, a rebelido contra tirania e a opressao,

Considerando essencial promover o desenvol-
vimento de relagdes amistosas entre as nagdes,

Considerando que os povos das Nagoes Unidas
reafirmaram, na Carta, sua fé nos direitos hu-
manos fundamentais, na dignidade e no valor
da pessoa humana e na igualdade de direitos
dos homens e das mulheres, e que decidiram
promover o progresso social e melhores con-
dicdes de vida em uma liberdade mais ampla,

Considerando que os Estados-Membros se
comprometeram a desenvolver, em cooperagio
com as Nag¢des Unidas, o respeito universal aos
direitos humanos e liberdades fundamentais e a
observancia desses direitos e liberdades,

Considerando que uma compreensio comum
desses direitos e liberdades é da mais alta

importancia para o pleno cumprimento desse
compromisso,

A Assembléia Geral proclama

A presente Declaragdo Universal dos Diretos
Humanos como o ideal comum a ser atingido
por todos os povos e todas as nagdes, com o
objetivo de que cada individuo e cada drgio
da sociedade, tendo sempre em mente esta
Declaragio, se esforce, através do ensino e da
educagio, por promover o respeito a esses di-
reitos e liberdades, e, pela adogao de medidas
progressivas de carater nacional e internacio-
nal, por assegurar o seu reconhecimento e a
sua observancia universais e efetivos, tanto
entre os povos dos proprios Estados-Membros,
quanto entre os povos dos territorios sob sua
jurisdigao.

ARTIGO I

Todas as pessoas nascem livres e iguais em
dignidade e direitos. Sio dotadas de razdo e
consciéncia e devem agir em relacdo umas as
outras com espirito de fraternidade.

ARTIGO II

Toda pessoa tem capacidade para gozar os
direitos e as liberdades estabelecidos nesta
Declaragio, sem distin¢do de qualquer espécie,
seja de raca, cor, sexo, lingua, religido, opinido
politica ou de outra natureza, origem nacional
ou social, riqueza, nascimento, ou qualquer
outra condigdo.

ARTIGO III

Toda pessoa tem direito a vida, a liberdade e a
seguranga pessoal.



ARTIGO IV

Ninguém sera mantido em escravidao ou ser-
vidao, a escravidio e o trafico de escravos serao
proibidos em todas as suas formas.

ARTIGO V

Ninguém serd submetido a tortura, nem a
tratamento ou castigo cruel, desumano ou
degradante.

ARTIGO VI

Toda pessoa tem o direito de ser, em todos
os lugares, reconhecida como pessoa perante
a lei.

ARTIGO VII

Todos sdo iguais perante a lei e tém direito,
sem qualquer distin¢do, a igual protegio da
lei. Todos tém direito a igual protecdo contra
qualquer discrimina¢do que viole a presente
Declaragdo e contra qualquer incitamento a
tal discriminagdo.

ARTIGO VIII

Toda pessoa tem direito a receber dos tributos
nacionais competentes remédio efetivo para
os atos que violem os direitos fundamentais
que lhe sejam reconhecidos pela constituigao
ou pela lei.

ARTIGO IX

Ninguém serd arbitrariamente preso, detido
ou exilado.

ARTIGO X

Toda pessoa tem direito, em plena igualdade,
a uma audiéncia justa e publica por parte
de um tribunal independente e imparcial,
para decidir de seus direitos e deveres ou do
fundamento de qualquer acusa¢do criminal
contra ele.

ARTIGO XI

1. Toda pessoa acusada de um ato delituoso tem
o direito de ser presumida inocente até que a
sua culpabilidade tenha sido provada de acordo
com a lei, em julgamento publico no qual lhe
tenham sido asseguradas todas as garantias
necessdrias a sua defesa.

2. Ninguém podera ser culpado por qualquer
a¢do ou omissao que, no momento, Nao cons-
tituiam delito perante o direito nacional ou
internacional. Tampouco serd imposta pena
mais forte do que aquela que, no momento da
pratica, era aplicavel ao ato delituoso.

ARTIGO XII

Ninguém sera sujeito a interferéncias na sua
vida privada, na sua familia, no seu lar ou
na sua correspondéncia, nem a ataques a sua
honra e reputagdo. Toda pessoa tem direito a
protecdo da lei contra tais interferéncias ou
ataques.

ARTIGO XIII

1. Toda pessoa tem direito a liberdade de lo-
comogao e residéncia dentro das fronteiras de
cada Estado.

2. Toda pessoa tem o direito de deixar qualquer
pais, inclusive o prdprio, e a este regressar.

ARTIGO XIV

1. Toda pessoa, vitima de persegui¢do, tem o
direito de procurar e de gozar asilo em outros
paises.

2. Este direito ndo pode ser invocado em caso
de perseguicdo legitimamente motivada por
crimes de direito comum ou por atos contrarios
aos propdsitos e principios das Nagdes Unidas.

ARTIGO XV

1. Toda pessoa tem direito a uma nacionalidade.



2. Ninguém serd arbitrariamente privado de
sua nacionalidade, nem do direito de mudar
de nacionalidade.

ARTIGO XVI

1. Os homens e mulheres de maior idade, sem
qualquer retricdo de raga, nacionalidade ou
religido, tém o direito de contrair matriménio
e fundar uma familia. Gozam de iguais direitos
em relagdo ao casamento, sua duracido e sua
dissolugdo.

2. O casamento ndo sera valido sendo com o
livre e pleno consentimento dos nubentes.

ARTIGO XVII

1. Toda pessoa tem direito a propriedade, sé ou
em sociedade com outros.

2. Ninguém serd arbitrariamente privado de
sua propriedade.

ARTIGO XVIII

Toda pessoa tem direito a liberdade de pensa-
mento, consciéncia e religiao; este direito inclui
a liberdade de mudar de religido ou crenga e a
liberdade de manifestar essa religido ou crenga,
pelo ensino, pela pratica, pelo culto e pela ob-
servancia, isolada ou coletivamente, em publico
ou em particular.

ARTIGO XIX

Toda pessoa tem direito a liberdade de opinido e
expressdo; este direito inclui a liberdade de, sem
interferéncia, ter opinides e de procurar, receber
e transmitir informagdes e idéias por quaisquer
meios e independentemente de fronteiras.

ARTIGO XX

1. Toda pessoa tem direito a liberdade de reu-
nido e associagdo pacificas.

2. Ninguém pode ser obrigado a fazer parte de
uma associagao.

ARTIGO XXI

1. Toda pessoa tem o direito de tomar parte no
governo de seu pais, diretamente ou por inter-
médio de representantes livremente escolhidos.

2. Toda pessoa tem igual direito de acesso ao
servi¢o publico do seu pais.

3. A vontade do povo sera a base da autorida-
de do governo; esta vontade sera expressa em
elei¢oes periddicas e legitimas, por sufragio
universal, por voto secreto ou processo equiva-
lente que assegure a liberdade de voto.

ARTIGO XXII

Toda pessoa, como membro da sociedade, tem
direito & seguranca social e a realizagio, pelo
esfor¢o nacional, pela cooperacio internacional
e de acordo com a organizagdo e recursos de
cada Estado, dos direitos econdmicos, sociais
e culturais indispensaveis a sua dignidade e ao
livre desenvolvimento da sua personalidade.

ARTIGO XXIII

1. Toda pessoa tem direito ao trabalho, a livre es-
colha de emprego, a condigdes justas e favoraveis
de trabalho e a protegdo contra o desemprego.

2. Toda pessoa, sem qualquer distin¢do, tem
direito a igual remuneracéo por igual trabalho.

3. Toda pessoa que trabalhe tem direito a uma
remuneracao justa e satisfatdria, que lhe asse-
gure, assim como a sua familia, uma existéncia
compativel com a dignidade humana, e a que
se acrescentardo, se necessario, outros meios
de protecio social.

4. Toda pessoa tem direito a organizar sindicatos
e neles ingressar para protecdo de seus interesses.

ARTIGO XXIV

Toda pessoa tem direito a repouso e lazer, inclu-
sive a limitagdo razoavel das horas de trabalho
e férias periddicas remuneradas.



ARTIGO XXV

1. Toda pessoa tem direito a um padrao de vida
capaz de assegurar a si e a sua familia sadde
e bem estar, inclusive alimentacéo, vestuario,
habitac¢do, cuidados médicos e os servigos so-
ciais indispensaveis, e direito a seguranca em
caso de desemprego, doenga, invalidez, viuvez,
velhice ou outros casos de perda dos meios de
subsisténcia fora de seu controle.

2. A maternidade e a infancia tém direito a cui-
dados e assisténcia especiais. Todas as criangas
nascidas dentro ou fora do matriménio, goza-
rao da mesma protegao social.

ARTIGO XXVI

1. Toda pessoa tem direito a instrugédo. A
instrugdo sera gratuita, pelo menos nos graus
elementares e fundamentais. A instrugéo ele-
mentar sera obrigatdria. A instrucéo técnico-
-profissional sera acessivel a todos, bem como
a instrugdo superior, esta baseada no mérito.

2. A instrucio sera orientada no sentido do ple-
no desenvolvimento da personalidade humana
e do fortalecimento do respeito pelos direitos
humanos e pelas liberdades fundamentais. A
instrugdo promovera a compreensio, a toleran-
cia e a amizade entre todas as nagdes e grupos
raciais ou religiosos, e coadjuvara as atividades
das Nag¢des Unidas em prol da manutengio
da paz.

3. Os pais tém prioridade de direito na escolha
do género de instrugdo que serd ministrada a
seus filhos.

ARTIGO XXVII

1. Toda pessoa tem o direito de participar livre-
mente da vida cultural da comunidade, de fruir
as artes e de participar do processo cientifico e
de seus beneficios.

2. Toda pessoa tem direito a prote¢do dos inte-
resses morais e materiais decorrentes de qual-
quer produgio cientifica, literdria ou artistica
da qual seja autor.

ARTIGO XVIII

Toda pessoa tem direito a uma ordem social e
internacional em que os direitos e liberdades
estabelecidos na presente Declaracdo possam
ser plenamente realizados.

ARTIGO XXIV

1. Toda pessoa tem deveres para com a comu-
nidade, em que o livre e pleno desenvolvimento
de sua personalidade é possivel.

2. No exercicio de seus direitos e liberdades,
toda pessoa estard sujeita apenas as limitacdes
determinadas pela lei, exclusivamente com o
fim de assegurar o devido reconhecimento e
respeito dos direitos e liberdades de outrem e
de satisfazer as justas exigéncias da moral, da
ordem publica e do bem-estar de uma socie-
dade democratica.

3. Esses direitos e liberdades ndo podem, em
hipétese alguma, ser exercidos contrariamente
aos propositos e principios das Nagdes Unidas.

ARTIGO XXX

Nenhuma disposi¢ao da presente Declaragdo
pode ser interpretada como o reconhecimento a
qualquer Estado, grupo ou pessoa, do direito de
exercer qualquer atividade ou praticar qualquer
ato destinado a destruicdo de quaisquer dos
direitos e liberdades aqui estabelecidos.

Adotada e proclamada pela Resolugao 217 A (Ill)
da Assembleia Geral das Nagdes Unidas em 10 de
dezembro de 1948. Fonte: Portal do Ministério da
Justica. Disponivel em: <http://portal.mj.gov.br/
sedh/ct/legis_intern/ddh_bib_inter_universal.htm>.
Acesso em: 7 out. 2013.
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MINISTERIO DA JUSTICA )
CONSELHO ADMINISTRATIVO DE DEFESA ECONOMICA

RESOLUCAO N° 12, DE 11 DE MARCO DE 2015

(publicada no Diario Oficial da Unido de 17 de marco de 2015, n° 51, secéo 1,
pagina 74)

Disciplina o procedimento de consulta
previsto nos 88 4° e 5° do art. 9° da Lei n.
12.529/2011.

O PLENARIO DO CONSELHO ADMINISTRATIVO DE DEFESA
ECONOMICA, no uso das atribuicdes conferidas pela Lei n° 12.529, de 30 de
novembro de 2011, e pelo art. 231 do Regimento Interno do CADE, aprovado
pela Resolugdo n° 01, de 29 de maio de 2012, RESOLVE:

Sessao |

Da Admissibilidade da Consulta

Art. 1°. Qualquer parte interessada podera formular Consulta ao Tribunal
Administrativo do Cade, nos termos dos arts. 9°, § 4°, bem como do art. 23, da
Lei 12.529, de 2011, solicitando-lhe seu posicionamento sobre a aplicacédo da
legislacdo concorrencial em relacéo a hipoteses de fato especificas, nos termos da
presente Resolucéo.

Paragrafo Unico. Consideram-se interessados tanto o agente diretamente
envolvido, quanto entidades ou associa¢des que nas suas finalidades
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institucionais representem o setor e demonstrem o interesse de mais de um
associado na questdo objeto da consulta.

Art. 2°. As Consultas aqui regulamentadas poderéo versar sobre:

| —a interpretacdo da legislacdo ou da regulamentacdo do Cade atinentes ao
controle de atos de concentragdo, em relacao a certas operacoes ou situagdes de
fato adequadamente definidas;

Il —a licitude de atos, contratos, estratéegias empresariais ou condutas de qualquer
tipo, ja iniciadas pela parte consulente; ou

I11 — a licitude de atos, contratos, estratégias empresariais ou condutas de
qualquer tipo, ja concebidas e planejadas, mas ainda ndo iniciadas pela parte
consulente.

Sessao 11

Da Solicitacéo e de seus Requisitos

Art. 3°. O pedido de Consulta devera obrigatoriamente conter:

| —a qualificacdo da parte consulente e, quando necessario para a compreensao
da Consulta, a identificacdo das demais partes envolvidas;

Il —a indicacéo precisa de seu objeto, incluindo uma descri¢cdo completa e
exaustiva de todos os fatos reputados relevantes;

Il — toda a documentacdo necessaria a analise;

IV — a indicacéo de todos os dispositivos de lei e precedentes do Cade
eventualmente relacionados ao seu objeto, bem como da questéo especifica que
se pretende ver respondida;

V —a comprovacdo do legitimo interesse da parte; e

Pagina 2/5



MINISTERIO DA JUSTICA .
CONSELHO ADMINISTRATIVO DE DEFESA ECONOMICA

VI — quando se tratar da hipdtese prevista no art. 2°, 11, a declaracdo de que os
fatos objeto da consulta ndo sdo objeto de nenhuma investigacdo ou processo
administrativo pendentes ou ja julgados pelo Cade.

Art. 4° A Consulta sera indeferida de plano quando:

| — houver sido formulada por terceiro ndo envolvido diretamente na transagao ou
conduta submetidas a analise;

Il — disser respeito a praticas que estejam em curso de investigacédo junto ao Cade
ou gue ja tenham sido consideradas pelo 6rgdo como infragfes a ordem
econdmica;

Il — exigir, para sua analise, consideracéo de fatos outros além daqueles
descritos e comprovados na Consulta;

IV — envolver questdo puramente hipotética;

V —néo permitir, a partir exclusivamente das informacdes fornecidas, uma
resposta adequadamente informada por parte do Cade;

VI — envolver tema alheio as competéncias do Cade; e

VII — versar sobre hipdtese ja disciplinada em ato normativo ou simula do Cade.

Sessao 111
Do Processamento do Pedido

Art. 5°. O pedido sera dirigido ao Presidente do Cade, que determinara seu
registro e providenciara sua distribuicdo, mediante sorteio, a um dos demais
membros do Tribunal Administrativo, na primeira sessdo de distribuicéo
subsequente.

Art. 6°. A Consulta devera ser levada a julgamento no prazo maximo de 120
(cento e vinte) dias, a contar da distribui¢do do feito a um Conselheiro Relator.
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Art. 7°. A Consulta sera analisada e respondida com base nas informacdes
prestadas pela parte consulente, podendo o Relator valer-se, contudo, de
quaisquer outras informacdes adicionais disponiveis em fontes publicas dotadas
de credibilidade, ou constantes de decisdes ou andlises anteriores do Cade as
quais ja tenha sido dada adequada publicidade.

Sessao 1V
Da Decisao e de seus Efeitos

Art. 8°. A resposta a Consulta se circunscrevera especificamente ao exame da
questdo que constar de seu objeto, e sera vinculante, pelo prazo maximo de 5
(cinco) anos, para o Tribunal Administrativo e para as partes consulentes, nos
limites estritos dos fatos originalmente expostos pelas partes consulentes.

Art. 9°. O caréater vinculante da resposta, tal como circunscrito nos termos do
artigo anterior ndo prejudicara o direito do Tribunal de reconsiderar
posteriormente sua interpretacdo sobre as questdes juridicas e/ou faticas
envolvidas, ou mesmo, se o interesse publico assim o exigir, de determinar,
subsequentemente, a cessacao da propria pratica analisada, em virtude da
existéncia de fatos ou motivos novos, sendo vedada a aplicacéo retroativa da
nova interpretacdo para aplicacdo de qualquer penalidade as partes consulentes
ou a qualquer administrado.

Art. 10. Quando o fundamento da Consulta for, direta ou indiretamente, a
existéncia de precedentes anteriores do Cade divergentes quanto ao seu objeto, o
Tribunal poderd, a seu critério, dar ao julgamento eficacia adicional de
uniformizacédo de jurisprudéncia, hipotese em que fara editar simula atinente a
Seu objeto.

Paragrafo unico. A aprovacdo concomitante da simula, nos termos previstos
neste artigo, dispensara os requisitos dos incisos | e 11 do Art. 65, § 2°, do
Regimento Interno do Cade, mas exigira aprovacdo pela maioria absoluta do
Plenério.

Art. 11. Quando, na hipotese do inciso Il do art. 2° desta Resolucéo, o Tribunal
entender pela existéncia de indicios de ilicitude da conduta ja iniciada, sera
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determinada, na mesma deciséo, a conversdo do procedimento de Consulta em
uma das espécies previstas nos incisos I, 11 ou 11l do art. 48 da Lei 12.529, de
2011, respeitando-se 0s requisitos de instauragao correspondentes a cada uma
dessas espécies processuais.

Art. 12. Essa Resolucdo entra em vigor na data de sua publicacao.

Pagina 5/5



	ANEXOS COMPLETO.pdf
	5. ANEXO V - rometreaty2.pdf
	Article 2
	Article 3
	Article 6
	Article 67
	Article 71
	Article 72
	Article 73
	Article 103
	Article 104
	Article 105
	Article 106
	Article 107
	Article 108
	Article 109
	Article 110
	Article 113
	Article 116



